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Certificates of Good Standing 


Same Day If Ordered Before 2 P.M. $13.00+ Tx 


Quick File™ 


We File Your Articles of Incorporation 


Quick Corp.” 


Same Day Filing of Articles of Incorporation $ 1 5.00+ Costs 
We Complete & File Articles of Incorporation C.O.D. ONLY Call For Details 


$8.00 - $12.00 


All Material & Services Are Same Day — No Excuses. 


That's Class. . . 
Corporate Kits Personal Library 


Black Jewel Embosser 
Profit Non Profit P.A. 
31.00 38.00 35.00 


Includes: FIRST ANNUAL SHARE HOLDER MINUTES DELUXE 
PADDED gold silk-screened three ringe binder and slip box, printed 
minutes & bylaws with CHECKLIST, INSTRUCTIONS, and WORK 
SHEETS, POCKET SEAL (pocket seal fits in kit) 20 lithographed 
imprinted & numbered stock certificates on parchtext. Footnoted & Sa " eee 
indexed minutes with SUB CHAPTER S, IRC PLAN 1244, IRC ic ») ae 

Additional stock 


ELECTION FOR SECTION 248, & INDEMNIFICATION PLAN, writ- 
ten statement to organize corporation in lieu of minutes and by- fa pis cago cA 
laws printed typewriter print and spacing to match your insertions, J34.92"" for @ slight additional charge. 
also these extra bonus items: two memo pads with each kit, federal a 

. . LOVE YOUR BOOKS? Personalize them in a most distinctive 
application for tax |.D., Federal Form 2553 for Plan 1244, state id sour teary 
application for state tax |.D., and preaddressed, printed envelopes professional, our 15/8” diameter seal will impressively 
for these forms. State report to determine unemployment status of” 3 
4 4 H ars ass. Froud cooks can choose a on Appeti or 
authorization schedule for Election 248. “Kitchen Of" (Name and 3 initials) for their recipe cards, 
canning labels, or cook books. Either way, no book lover 
Bonds should be without one. That's Class!!! 


Stock Certificates Notary ONLY 13.50 
Rubber Stamps Plus Tax & Shipping 


590 THE FLORIDA BAR JOURNAL/NOVEMBER 1983 


| 
| 
| 

> 

of 
ere x 


THE FLORIDA 


VOLUME LVII, NO. 10 NOVEMBER 1983 


BAR JOURNAL 


ADVANCING COMPETENCE AND PUBLIC RESPONSIBILITY OF LAWYERS 


Editorial Staff 


Editor John F. Harkness, Jr. 
Managing Editor Linda H. Yates 
Associate Editor Cheryle M. Dodd 
Associate Editor Judson Orrick 
Advertising Director Clara Mae Hart 
Advertising Sales William A. (Bill) Coyle 
Circulation Director Gail Grimes 

Staff Assistant Mary Ann Mayo 

Art Production Judith Nable 

Design Consultants Kidd & Company 
Communications Director Paul F. Hill 


Editorial Board 


Chairman Dean Bunch, Tallahassee; Vice Chairman 
Marsha G. Rydberg, Tampa; Vice Chairman Barrett 
Sanders, Miami; Howard Eugene Adams, Tallahassee; 
Stephen Craig Aldredge, Tampa; Robert Nelson Allen, Jr., 
Miami; Everett P. Anderson, Tallahassee; Richard A. Belz, 
Gainesville; Susan Gardiner Chopin, West Palm Beach; 
Robert Saul Cohen, Tallahassee; Philip Michael Cullen III, 
Ft. Lauderdale; William Newton Drake, Jr., St. Petersburg; 
Patria Kathleen Fitzpatrick, Panama City; Irving David 
Gaines, Milwaukee; Cynthia L. Greene, Miami; Tann H. 
Hunt, Tallahassee; Marshall Barry Kapp, Dayton, Ohio; 
Hal Kemp Litchford, Orlando; Patricia A. Martin, Jackson- 
ville; Mahon Terry McNab, Tailahassee; Stevan Travis 
Northcuff, Tampa; William David Palmer, Orlando; 
Barbara Ropes Pankau, Tampa; Mark Penzer, North Miami: 
Ray Reynolds, Tallahassee; Richard Rhoda Roach, Jr., 
Lakeland; Edward Siegel, Jacksonville; Courtney Wilder 
Stanton, Jacksonville; Joan Stewart, Tallahassee; 
Delphene C. Strickiand, Tallahassee; Ex Officio William O. 
E. Henry; Ex Officio Gerald F. Richman. 


Officers of The Florida Bar 


President William O. E. Henry, Lakeland 
President-elect Gerald F. Richman, Miami 
Executive Director John F. Harkness, Jr., 
Tallahassee 


The Board of Governors 


First Circuit Patrick G. Emmanuel: Second Circuit Thomas 
M. Ervin, Jr., David V. Kerns; Third Circuit Thomas W. 
Brown; Fourth Circuit John M. McNatt, Jr., Rutledge R. 
Liles; Fifth Circuit Robert E. Austin, Jr.,; Sixth Circuit F. 
Wallace Pope, Jr., Louie N. Adcock, Jr.; Seventh Circuit 
William E. Loucks; Eighth Circuit Stephen A. Rappenecker; 
Ninth Circuit William Trickel, Jr.. Dan H. Honeywell; Tenth 
Circuit Robert E. Pyle; Eleventh Circuit Phyllis 
Shampanier, Theodore Klein, Barry R. Davidson, Stephen 
N. Zack, Michael Nachwalter, Robert E. Livingston, Alan T. 
Dimond; Twelfth Circuit George A. Dietz; Thirteenth 
Circuit J. Fraser Himes, Barry A. Cohen; Fourteenth 
Circuit Rowlett W. Bryant; Fifteenth Circuit Sidney A. 
Stubbs, Jr., Joseph J. Reiter; Sixteenth Circuit Joe F. 
Miklas; Seventeenth Circuit Ray Ferrero, Jr., Drake M. 
Batchelder, Harry G. Carratt; Eighteenth Circuit Elting L. 
Storms; Nineteenth Circuit Ben L. Bryan, Jr.; Twentieth 
Circuit J. Dudley Goodlette; Out-of-State Edwin Marger; 
President YLS Neil J. Berman; President-elect YLS Edwin 
P. Kreiger, Jr. 


Published monthly except July/August is combined issue, 
by The Florida Bar, 600 Apalachee Parkway, Tallahassee 
32301-8226. Second class postage paid at the Post Office in 
Tallahassee, Florida 32301-8226 and at additional mailing 
offices. The Florida Bar Journal (ISSN 0015-3915). 

Subscriptions: Florida Bar members receive the Journal as 
part of their annual dues payment. Nonmember subscriptions 
are $20 a year; $12 for law students (double distribution will 
occur upon a student subscriber's admission to the Bar). 
Single magazine copies, $1.75; September directory issue $15 
($7.50 to Bar members). Single copy sales subject to 5% 
Florida sales tax. 

Advertising copy is carefully reviewed but publication herein 
does not necessarily imply endorsement of any product or 
service offered. Advertising rate card will be furnished upon 
request Views and conclusions expressed in articles herein 
are those of the authors not necessarily those of the editorial 
staff, officials or Board of Governors of The Florida Bar 

©1983 The Florida Bar. Postmaster: Send address changes 
to The Florida Bar Journal, Tallahassee, Florida 32301-8226. 


Mailing Address: The Florida Bar Center, Tallahassee, Florida 32301-8226 


592 
594 
614 
653 


597 


603 


609 


622 


613 


615 
631 
637 


643 
649 
656 


The Florida Bar Journal (ISSN 0015-3915) 


Reports 


President’s Page William O. E. Henry 
Executive Directions John F. Harkness, Jr. 
Letters 

Judicial Ethics 


Features 


Master’s Liability for the Torts of his Servant 

Harvey J. Garod discusses existing Florida case law establish- 
ing principles of direct and vicarious liability, noting applica- 
tion of the law has not been consistent 

Recent Developments in Florida’s Guarantee of Access 
to its Courts 

Lee D. Gunn IV finds the “certain remedy” clause guaranteed 
by the Florida Constitution provision of access to its courts is 
sometimes violated as courts give deference to legislative 
remedial programs 

First Impressions and New Clients 

Robert I. Weil thinks lawyers should find out what type of 
image they want their offices to project and suggests ways to 
accomplish a design to which clients will react favorably 
Law Office Design Competition Winners 

Honor Award and Awards of Merit in the 1983 Florida Bar 
Journal Law Office Design Competition are featured in a 
special four-color pictorial section 

Books 


Law Notes 


Real Property, Probate & Trust Law by William L. Blackwell 
Tax Law Notes by David M. Richardson 

Trial Lawyers’ Forum by Jan M. Comisky and Anthony J. 
Bolognese 

Criminal Law by Alan Michael Grunspan 

Corporation, Banking & Business Law by Edward J. Waldron 
Family Law by Evan J. Langbein 


A view of the offices of Leesfield & 
Blackburn, P.A., winner of the Award of 
Honor for a renovated office in the 1983 
Law Office Design Competition of The 
Florida Bar Journal. Privacy without 
isolation and a strikingly lit vaulted 
ceiling are unique features. See page 622 
for more about the award winners. 


THE FLORIDA BAR JOURNAL/NOVEMBER 1983 591 


5 
= 
~ 


Presidents Page 


Planning, Evaluating and Budgeting 


by William O. E. Henry 


Last year the Board of Governors 
adopted a standing board policy 
designed to assist the Board, as the 
elected representatives of the members of 
The Florida Bar; first, to have an 
effective means of continuously 
evaluating the purposes of The Florida 
Bar; second, to choose specific programs 
to further those purposes; third, to fund 
those programs adequately; and, fourth, 
to coordinate the functions of each 
committee involved in the program 
evaluation process. 

The policy requires the following steps 
to be taken each year with respect to 
Bar programs: 

e The Long Range Planning 
Committee recommends to the Board 
new or revised policies implementing the 
purposes of The Florida Bar. Those 
purposes now are to inculcate in its 
members the principles of duty and 
service to the public, to improve the 
administration of justice, and to advance 
the science of jurisprudence. The 
committee also recommends guidelines 
and standards for Bar programs. The 
Board must approve any changes to 
existing policies, guidelines and 
standards. 

e The Program Evaluation Committee 
reviews existing and proposed Bar 
programs and recommends to the Board 
priorities for program funding based 
upon the approved policies, guidelines 
and standards. The Board must approve 
each program for funding and fixes 
priorities. 

e The Budget Committee prepares a 
proposed budget that funds priority 
programs and recommends what should 
be done about programs with lesser 
priorities. The Board adopts after 
hearings a final budget which is filed 
with the Supreme Court. 

These procedures have been designed 
to assure that Bar funds are used only to 


further the purposes of the Bar, that Bar 
programs are continuously evaluated in 
the context of those purposes, and that 
the Board (rather than the officers or 
staff) controls the direction of the Bar. 
However, before these procedures are 
fully operable, a two-year long range 
planning project needs to be completed. 
The Long Range Planning Committee 
began last year, and will complete this 
year a long range plan which when 
adopted by the Board will form a base 
to measure programs. 

The Long Range Planning Committee 
is concentrating on these five areas 
during its two-year study: 

(1) Bar organization and structure; 

(2) Lawyer education and 
competency; 

(3) Advertising, solicitation and 
ethics; 

(4) Public relations/ legislation; and 

(5) Delivery of legal services. 

The Board and the Long Range 
Planning Committee met in late August 
to review long range planning and to 
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determine the relative importance of 
various issues. This meeting took place 
at the third annual Board retreat with 
participation restricted to the Board and 
Long Range Planning Committee. 
Decisions and discussions were unofficial 
and nonbinding. 

The Board and the committee 
determined that the following issues 
were the most important: 

(1) Coping with projected growth and 
overpopulation in Bar membership; 

(2) Alternatives to litigation in solving 
disputes; 

(3) Improving the judicial system; 

(4) Bar participation in legislation; 

(5) Improving disciplinary procedures; 

(6) High cost of legal services; 

(7) Effective continuing legal 
education; 

(8) Possible need for tort reform; 

(9) Composition and methodology of 
the Board of Governors; 

(10) Impact on small law firm practice 
by large law firms; 

(11) The public’s image of lawyers; 
and 

(12) More Bar member services. 

At the retreat possible ways to deal 
with the issues were considered. 
Solutions to lawyer overpopulation 
included restricting admissions to the 
Bar, increasing use of lawyers by 
citizens, and disbarring incompetent 
lawyers. Specific solutions to each of the 
issues were often controversial and many 
would be difficult to implement. The 
retreat exercise should help the Board 
and the Long Range Planning 
Committee focus on the most important 
issues. If you feel the retreat’s issue 
priorities are wrong, please let me know. 
Also advise your Board representative 
and former Bar President Leonard H. 
Gilbert, Tampa, chairman of the Long 

Range Planning Committee. 

Hopefully, these efforts at long range 


Vy, 


planning, program evaluating and 
priority budgeting will provide The 
Florida Bar with guided progress from 
year to year in furtherance of the Bar’s 
purposes. BJ 


* * * 


A personal note: \ have been over- 
whelmed by the hundreds of you who 
have taken time to let me know of your 
concern about my heart attack and sub- 
sequent coronary bypass surgery. My 
activities were restricted so there was no 
practical opportunity for me to 
acknowledge individually the expressions 
of concern and best wishes. Those 
expressions were warmly received and 
most encouraging. Fortunately, the heart 
attack was mild and the surgery was 
successful. I hope to be substantially 
full-time at work by the time you read 
this. Thanks. 
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by John F. Harkness, Jr. 


Recently, I had the pleasure of 
attending the annual meeting of the 
Florida Conference of District Court of 
Appeal Judges and the Florida 
Conference of Circuit Judges. These two 
conferences meet jointly for education 
and business matters that affect their 
respective conferences. Judge Gavin Letts 
of the Fourth District Court of Appeal 
was elected chairman of the Florida 
Conference of District Court of Appeal 
Judges and Judge Welborn Daniel of 
Tavares was elected chairman of the 
Florida Conference of Circuit Judges. 

While in attendance at these 
conferences, I had an opportunity to 
discuss with many of the judges the 
relationship between the bench and the 
Bar. Not only do the bench and Bar 
come in contact daily in the conduct of 
cases, but they also are in daily contact 
concerning matters that affect the overall 
administration of justice in the court 
system. 

At this particular conference, the 
circuit judges had seven seminars 
planned. One of the most important was 
a program on the new sentencing 
guidelines that went into effect October 
1. There were many questions and details 
to be worked out before the effective date 
of the new system. Through this 
cooperative effort the judges are assisting 
in making the guidelines work effectively 
and efficiently. Part of the appellate 
judges’ seminar was also on the 
sentencing guidelines because of the cases 
that will ultimately reach them under the 
new system. These two groups of judges 
were working together on a mutual 
problem—a solution which will benefit 
the entire criminal justice system. For its 


Executive Directions 


Bench/ Bar Relationship 
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part, the Bar is printing the guidelines 
handbook for distribution by the 
Supreme Court to all the judges, state 
attorneys and public defenders. The Bar 
will also make the handbook available to 
all practitioners. 

Another subject was presented for the 
first time at a conference. The Florida 
Bar presented a program to the judges on 
what it means to be appointed a judicial 
referee in a grievance matter. We had 
some 35 circuit judges attending this 
program and hope to repeat it next year. 

In reflecting upon the Bar’s 
relationship with the bench, there are 
many other programs that affect both the 
judge and the practitioner. Many local 
bars have their judicial evaluation polls. 
These studies are normally conducted 
prior to election time and are intended to 
educate the electorate about those 


persons running for office. The judicial 
nominating process is the beginning stage 
in a jurist’s career and the attorneys both 
on and off the commission are 
instrumental in recommending the best 
people for the positions. 

All through the year judges and 
attorneys work on common problems. 
Some local bar associations have an 
annual bench/ bar conference in which 
problems or potential problems are 
worked on. These problems range from 
administration to interpretation of rules 
to courtroom overcrowding problems. 

One of the areas where attorneys can 
be most helpful to the bench is when 
there is unfair criticism of a judge. It is 
very difficult for a judicial officer to 
defend himself or herself against an 
unwarranted attack. We have always 
encouraged local bar associations to 
come to the aid of the judiciary when 
justified. We believe that the local bar 
can act quicker and is more familiar with 
the local situation than The Florida Bar. 
The Florida Bar has in the past answered 
some unjust criticisms, but normally we 
would have to rely upon our local bars. 

The partnership between the bench and 
the Bar should never be forgotten. Only 
through cooperation and mutual concern 
can the problems which face the justice 
system in the future be handled. If you 
remember the figures in a recent 
newspaper article, Florida will be the 
third largest state in the country by the 
year 2000. Our population will almost 
double. That could mean basically 
doubling everything about our system. 
The bench and the Bar must stand 
together to be able to answer the 
predicted and the unforeseen problems. BI 
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Case Law 


Master’s Liability for 
the his Servant 


by Harvey J. Garod 


he law holds a. master account- 
able for the torts of his servant 
under several rules of law.! Res- 
pondeat superior is the most common. It 
requires the servant’s actions to be within 
the general scope of employment and in 
furtherance of the employer’s interests. An 
action performed outside the scope of em- 
ployment still may be binding on a 
principal! if ratified by him. A direct cause 
of action may impose liability for negligent 
hiring, supervision or training of an agent. 
And in certain circumstances, the master 
may be held absolutely liable based upon 
breach of express or implied contract. 
This article will discuss existing Florida 
case law establishing principles of direct 
and vicarious liability. Although most 
general principles are well established, 
their application. has not produced 
consistent results. Furthermore, the rule of 
absolute liability has not been recognized 
to the extent that Florida courts consider it 
a distinct cause of action. 


Vicarious Liability 

If a servant performs an act within the 
real or apparent scope of his master’s busi- 
ness, respondeat superior holds the master 
liable for compensatory damages.” Also, 


the actions must be done to further the. 


interest of the principal, not the personal 
concern of the agent. 
To determine the extent of the scope of 


employment, it is necessary to examine the 
nature of delegated authority. When the 
master grants broad, general authority, he 
will be responsible for his servant’s excess 
zeal in carrying out instructions.4 

Fouts v. Household Finance Corp.‘ isa 
good illustration of blanket authority. The 
defendant vigorously ordered his em- 
ployee to use whatever means required 
to collect a debt. The agent enthusiastically 
complied by breaking into the plaintiff's 
home and defaming her. When the plain- 
tiff brought suit, the defendant sought to 
disown its employee by arguing he had 
exceeded the scope of his authority. The 
trial court agreed and rendered summary 
judgment against the plaintiff. 

On appeal, the Supreme Court reviewed 
the particular instructions given to the 
employee: 


I don’t care what you do, go back and get her to . 


the phone and if you can't do this job, you 
should be a carpenter... . 


. . . you go back there and don’t tell me she 
wouldn't go. You go back there and get her to 
the telephone. I want her. It was our money... . / 
dont care what you do but get her to the tele- 
phone.® 

The court found these orders sufficiently 
broad’ to create an issue of fact to be 
resolved by the jury. Summary judgment 
was reversed. : 

Articulated authority as in Fouts is rare. 
Most often instructions to the agent are 


vague or even nonexistent. The determina- 
tive test becomes whether the servant's acts 
are something the employment contem- 
plated.* If the conduct is reasonably fore- 
seeable, the principal will be responsible 
for it.? Benefit to the master is not disposi- 
tive,!° and the rule is the same even if the 
particular action is unauthorized or ex- 
pressly forbidden."! In most cases, the 
court determines the issue as a matter of 
law.!2 

The question of the employee's au- 
thority to use a subagent is illustrative. 
To establish such implied authority, it 
must be shown that there existed a “general 
practice and custom of using helpers.” 
This was demonstrated in Jacobi v. Claude 
Nolan, Inc.‘4 The defendant was a car 
dealership that had sold an automobile to 
Charett. The salesman in charge was 
Sanuta. A Pinkerton was frequently 
present during the negotiations. When 
Charett called Sanuta concerning war- 
ranty repair work, Pinkerton arrived to 
pick up the car. He left a “loaner” owned 
by the defendant and drove Charett’s auto- 
mobile to defendant’s premises. Sanuta 
later instructed Pinkerton not to return the 
car to Charett. Pinkerton disregarded 
Sanuta’s orders and was involved in an 
accident with the plaintiff while returning 
Charett’s automobile. 

The defendant denied Pinkerton was its 
employee, and Sanuta testified Pinkerton 
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was not his helper. The evidence did show 
that the defendant’s employees would on 
rare occasions pick up customers’ cars and 
return them after repairs were completed. 
The trial court granted summary judgment 
for defendant. 

The district court of appeal reversed, 

finding material issues of fact regarding 
whether Sanuta had implied authority to 
use Pinkerton, and whether Pinkerton was 
acting as a subagent at the time of the acci- 
dent. The court noted: 
[W]e think . . . that under the customs and 
usages of the business assistance by subservants 
was sanctioned by the Corporation; and that 
Pinkerton occupied such a position not only for 
the purpose of picking up cars in need of repairs 
but for a variety of other purposes as well.'5 

Castlewood International Corp. v. 
Whitman'® also instructive. The 
defendant owned a tavern and employed a 
bouncer to watch the door. The bouncer 
occasionally allowed a patron to replace 
him for short periods of time. The bar- 
tender gave tacit approval of this tem- 
porary substitution. A ruckus ensued while 
the patron was on duty, and he called toa 
friend for help. The friend went berserk 
and shot two people. The plaintiffs 
brought suit against the tavern owner on 
the theories of respondeat superior and 
direct negligence, and apparently received 
a general verdict in their favor. 

The Fourth District Court of Appeal 
analyzed the relationship between the 
principal, its agent, the subagent and the 
alleged subagent’s agent. The question of 
foreseeability was critical to the court’s 
analysis. The helper’s actions were so un- 
expected that they could not be imposed 
vicariously upon the tavern owner. The 
court stated: 


There is no doubt that the bartender was a 
servant of the tavern owners. There is no doubt 


that the permanent bouncer was also. It is 
further arguable that the occasional volunteer 
temporary door watcher was an agent of the bar. 
At that point in the chain, however, we believe 
any agency stopped, under the facts of this 
case.!7 


The case was remanded for a new trial 
on the issue of direct negligence of the 
tavern owner. 

Another approach to determine respon- 
sibility of the master is to decide whether 
the servant’s conduct promoted the mas- 
ter’s interests. The law will not impose lia- 
bility if the agent acted to serve his own 
purpose.!* While some deviation from the 
master’s purposes is permissible, a depar- 
ture amounting to abandonment absolves 
the principal of responsibility.'9 

The general rule is clear, but its applica- 
tion often difficult. The courts will 
evaluate each case on its facts.2° Some 
cases clearly are issues of law: unautho- 
rized early morning molestations?! or 
theft?2 serve only the agent’s personal 
interest. And liability may be limited in 
situations involving restricted agency or 
special assignment.?3 In cases requiring 
factual resolution, factors including moti- 
vation, the nature of employment and 
reference to time and place may be used to 
evaluate the nature of the employee's 
actions.?4 

The following cases show the difficulty 
involved in making the proper determina- 
tion. Both cases had similar fact situations 
and weie decided by the Third District 
Court of Appeal at approximately the 
same time. One case was decided as a 
matter of law, while the other, submitted to 
the jury on disputed issues of fact, resulted 
in an opposite ruling. 

In Forster v. Red Top Sedan Services, 
Inc.,?5 the defendant’s limousine driver ran 
the plaintiff's vehicle off the road and 
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accosted the plaintiff and his wife. The de- 
fendant’s driver voiced displeasure at the 
plaintiff’s driving habits and indicated that 
the plaintiff had been impeding his 
progress to Miami Beach. The trial court 
granted a directed verdict in favor of the 
defendant, finding that the driver had 
acted for personal motives only. The 
district court of appeal reversed. Ina terse 
opinion, the court held that the plaintiff 
had established sufficient facts to put the 
nature of the agent’s actions at issue. 
Forster should be compared with Reina 
v. Metropolitan Dade County?® in which 
the plaintiff was assaulted by a bus driver. 
The participants exchanged initial un- 
pleasantries over the amount of the fare. 
After the plaintiff had departed from the 
bus, he made an obscene gesture at the 
driver. The driver then stopped the vehicle, 
chased down the plaintiff and assaulted 
him. As in Forster, the trial court granted a 
directed verdict for the defendant. This 
time the district court of appeal affirmed, 
simply holding that the driver had 
abandoned his employment and pursued 
the plaintiff for personal reasons only.27 


Close analysis shows no material facts 
distinguishing Forster from Reina. Both 
assaults flowed directly from the servant's 
employment and were motivated in part by 
spite or revenge. The concern of the limou- 
sine driver about running behind schedule 
may have been commendable, but it is 
difficult to see how taking additional time 
off to assail the plaintiff expedited his 
progress to Miami Beach. On the other 
hand, the bus driver owed a higher degree 
of care to his passenger than did the limou- 
sine driver to another motorist.28 The 
initial verbal altercation between the bus 
driver and his passenger concerned the 
amount of the fare, something clearly in 
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An employer may be held directly liable for negligent hiring, training or retention of his servant. To impose 
liability on the theory of negligent hiring or retention, the master must have notice of a particular 
dangerous trait. . . . Failure to discover the danger may constitute negligence 


the employer’s interest. Both cases were 
sufficient to have been submitted to the 
jury,?® and the plaintiff in Reina was un- 
justly denied his day in court. 


Dangerous Instrumentalities 

The owner of a dangerous instrumen- 
tality entrusted to another is accountable 
for injuries resulting from its negligent use 
or operation.*° The law implies an agency 
relationship between the owner and opera- 
tor.3! Dangerous instrumentalities by their 
nature are reasonably certain to place life 
and limb in peril if negligently constructed 
or operated.32 These include airplanes,?3 
automobiles,*4 electricity,35 and __fire- 
works** among others.37 

Limitations exist on this type of 
vicarious liability. An owner is not respon- 
sible for the negligence of a repairman to 
whom the instrumentality was entrusted. 
This exception covers service related 
testing or transportation of the owner’s 
vehicle, so long as the owner assumes no 
control or supervision.38 The rule is not 
applicable to the state, its agencies or sub- 
division. Liability for misuse of firearms 
has been restricted to negligent entrust- 
ment*® or supervision.*! 


Ratification 

If the principal ratifies his agent’s 
actions, he will be accountable even if the 
actions were performed outside the scope 
of employment.* The principal must act in 
a manner that gives the appearance of ap- 
proval of the agent’s prior nonbinding con- 
duct,*3 electing to treat it as authorized and 
being bound by its consequences.*4 

Ratification rarely occurs. The general 
rule is that a master cannot ratify a 
criminal act committed outside the scope 
of employment.*s Failure to discharge the 
errant employee, or provision of a legal 
defense will not constitute ratification.‘ 
However, civil liability will attach when 
the principal retains the fruit of the unlaw- 
ful act.47 In this respect, it may be said that 
the principal was fully informed and ap- 
proved of his agent’s conduct,** thus being 
bound by it. 


Direct Negligence 

An employer may be held directly liable 
for negligent hiring, training or retention 
of his servant.4? To impose liability on the 
theory of negligent hiring or retention,‘® 


the master must have notice of a particular 
dangerous trait or propensity.5! However, 
failure to discover the danger may consti- 
tute negligence.5? The master’s negligence 
must pass the test of causation in fact, 
while that of his servant must be the proxi- 
mate cause of the plaintiff's injuries. If 
the agent’s tort causes no injury, the prin- 
cipal’s negligence is not actionable.*4 

The master’s direct duty to the plaintiff 
is not absolute. The duty is relative and 
reasonable, as shown in Williams v. 
Feather Sound, Inc.55 The defendant was a 
real estate developer and manager of con- 
dominiums and residential homesites. The 
defendant’s agent hired Carter to perform 
lawn maintenance. The defendant gave the 
agent no instructions on how to conduct 
job interviews, and the employment form 
did not request a history of criminal or 
psychiatric experiences. The agent also 
neglected to contact any former employers 
or references given. The defendant trans- 
ferred Carter to do interior maintenance 
after three weeks on the job and gave 
Carter the tools to perform his new task. 
Carter entered the unit where the plaintiff 
was residing and attacked her. Later in- 
vestigation revealed Carter had been con- 
victed of breaking and entering, assault 
with intent to commit murder and night 
prowling. He also had received psychiatric 
care. 

On the above facts, the trial court 
granted summary judgment in favor of the 
defendant. The plaintiff appealed. The 
Second District Court of Appeal admitted 
that the law on an employer’s duty of 
inquiry was not clear. Analysis had to 
focus on the length of employment, the 
type to be performed, and the possibility of 
intimate contact with the tenants. The 
court explained: 

If an employer wishes to give an employee the 
indicia of authority to enter into the living 
quarters of others, it has the responsibility of 
first making some inquiry with respect to 
whether it is safe to do so. Feather Sound did not 
carry out this responsibility. It made no effort to 
contact prior employers, and it did not seek 
advice from Carter’s references. (footnote 
omitted) Therefore, the court should not have 


granted a summary judgment in its favor. 
(footnote omitted)** 


The duty of inquiry varies with the 
nature of employment. The more sensitive 
the position, the greater the duty. The dis- 
covery of past improprieties may or may 


not be sufficient to preclude employment. 
It is doubtful that Feather Sound would 
have breached its duty owed to the plaintiff 
had Carter remained doing outside main- 
tenance. Also, had Carter been convicted 
of petty, nonviolent offenses, the knowl- 
edge might not have put the employer on 
notice that it was hiring a dangerous 
servant.57 


Absolute Liability 

There exists a theory of law imposing 
absolute liability upon a principal for the 
torts of his servant. This rule originally 
arose from a contractual relationship in 
certain limited, confidential situations.%* 
Absolute liability is rarely pursued, and 
some courts have voiced concern about its 
continued existence.*? 

Whether Florida recognizes the theory 
of absolute liability is uncertain. No cases 
can be found specifically approving its 
application. But there exists tantalizing 
dicta in Martin v. United Security 
Services, Inc.® that indicates a willingness 
to entertain the rule under given 
circumstances. The facts were simple, and 
the case litigated on traditional tort prin- 
ciples previously discussed. The defendant 
was a security guard service whose 
employee had raped and murdered the 
plaintiff's decedent. The trial court granted 
summary judgment for the security service 
on the grounds the agent was outside the 
scope of employment at the time of the 
attack. The First District Court of Appeal 
affirmed. In a special concurring opinion, 
Judge Ervin commented: 


Aside from the pleaded issue of respondeat 
superior, an issue which was not pleaded is 
whether an implied contractual relationship 
exists between the employer and the person 
assaulted, which may result in tort liability to the 
employer. Such a theory has been permitted in 
other jurisdictions under particular circum- 
stances. (citations omitted) The question is of 
course not decided by our opinion and in my 
view remains an open one.*! 


Conclusion 

Several theories exist under Florida law 
to hold a principal responsible for the torts 
of his agent. Some impose liability 
vicariously, while others permit direct 
action. Although the courts have clearly 
enunciated several general rules of law 
governing this area, it is difficult to recon- 
cile the application of some rules of law to 
varying fact situations. The law needs 
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clarification. Furthermore, at this time it is 
unknown if Florida would recognize the 
doctrine of absolute liability. This cause of 
action, generally ignored, might be utilized 
in conjunction with more established 
theories to hold the master accountable for 
the torts of his servants. BJ 
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'For the purposes of this article, “master” 
and “servant,” “principal” and “agent,” and 
“employer” and “employee” will be used inter- 
changeably. The concepts do not necessarily 
coincide all the time. See PROSSER, LAW OF 
Torts §70, 460-67 (4th ed. 1970) [hereinafter 
referred to as PROSSER]. 

2 See e.g., City of Miami v. Simpson, 172 
So.2d 435 (Fla. 1965); Saudi Arabian Airlines 
Corp., v. Dunn, 395 So.2d 1295 (Fla. Ist D.C.A. 
1981). It should be noted that employer fault 
is not required. Makris v. Williams, 426 So.2d 
1186(Fla. 4th D.C.A. 1983). To impose vicarious 
punitive damages, however, the master must be 
guilty of “some fault.” Life Ins. Co., of North 
America v. Del Aguiia, 417 So.2d 651, 653 (Fla. 
1982); Geary v. Starr, 418 So.2d 1135 (Fla. 4th 
D.C.A. 1982). 

3St. Petersburg Coca-Cola Bottling Co., v. 
Cuccinello, 44 So.2d 670, 675 (Fla. 1950). 

4See e.g., C.1.T. Corp. v. Brewer, 146 Fla. 
247, 200 So. 910 (1941) (repossession of chattel: 
trespass, assault and battery); Jax Liquors, Inc., 
v. Hall, 44 So.2d 478, 479 (Fla. Ist D.C.A. 1959), 
cert. denied, 348 So.2d 948 (Fla. 1977) (assault 
and battery). 

575 So.2d 772 (Fla. 1954). 

6]/d., at 773 (emphasis in original). 

7 See also, Lockhart v. Friendly Finance Co., 

110 So.2d 478, 479 (Fla. Ist D.C.A. 1959), cert. 
denied, 114 So.2d 5 (Fla. 1959) (repossession: “I 
told him {agent] to go to the residence and get 
it.) 
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Recent Developments 
Florida’s Guarantee 
Access its Courts 


Access to courts.—The courts shall be open to every person for 
redress of any injury, and justice shall be administered without sale, 


denial or delay.! 


n an effort to respond to complaints 

that normal judicial processes were 

unworkable, the Florida Legislature 
has enacted statutory remedial programs 
in such areas as workers’ compensation, 
automobile negligence liability, and 
medical malpractice. The complaints were 
made by the general public and special 
interest groups, such as the medical 
profession, that the cost of litigation and 


By Lee D. Gunn IV 


damages awarded were reaching a crisis 
level. 

Florida’s Constitution, like that of many 
other states, contains a guarantee of access 
to its courts. Contained within the same 
section is a provision for redress of any 
injury, the so-called “certain remedy” 
clause. These two requirements act in 
tandem as a limitation on the power of the 
state legislature to exempt certain types of 


claims from traditional avenues of judicial 
relief. This article will examine the impact 
of access to courts and the certain remedies 
clause upon such legislation. 


History 

Virtually every Florida Constitution has 
contained a provision similar to the 
present language of Art. I, §21. Yet no 
useful commentary accompanied the 


THE FLORIDA BAR JOURNAL/NOVEMBER 1983 603 


MEDICAL 
MALPRACTICE 


HOSPITAL 
‘MALPRACTICE 


PERSONAL INJURY, 
PRODUCT LIABI : 
TION 


-WORKMEN’S COMPE 
AND OSHA 


550 Board Certified Medical 


‘Experts in all specialties, 


nationwide and Florida. 


Medical Doctors, Surgeons, 
Specialists, Osteopaths, 
Dentists, Chiropractors, 
Podiatrists, Nurses, Hospital 
Administrators, Toxicolo- 
gists, and Engineers in all 
Specialties. All | prepare 
signed written’ and 
testify. 
Cost of written 

Choose any one or more. 

explained in our fee schedule. 


» Comprehensive 
‘Screening Report: $200 
Send up to 25 pages of materials, 
prepared 
Medical Director. 
Comprehensive Confi- 
dential Work Product 
Report: $450 
Expert Report: $600 
By the Board Certified expert who will 
testify 


Fees: 


costor$150 


Experts guaranteed former: 


FREE telephone consul- 
tation our 


DAY IN THE ‘LIFE MOVIE: 
$1900 plus travel expenses. 


literature, sample ex- 

pert reports, and Medical- 
Legal book by our Medical 
Director, H. Barry Jacobs, 
M.D., with foreword by 
Melvin Belli. 


Foundation 


The American Board of 


Medical-Legal Consultants 
Sunset Hills Rd., Reston, va 22090 
(703) 437- 3333 
TOLL FREE 
800-336-0332 


_ Weare as good as the work we do .. 
- 3000 satisfied attorneys can't be wrong. 


adoption of any of the provisions. Thus, it 
remains for the courts to define the scope 
of the access to courts’ section. 

In the 1935 case of Williams v. City of 
Jacksonville,? the Supreme Court held that 
the certain remedy clause prevented the 
legislature from abolishing a legal right. At 
issue was a Statute providing that a munici- 
pality would be liable in tort only for 
injuries caused by its gross negligence. The 
court struck the word “gross” from the act, 
holding that it unconstitutionally limited 
the right of redress for an injury previously 
recognized, that of ordinary negligence by 
a city. Thus, the court incorporated in the 
certain remedy clause a standard that 
existing rights must be preserved. Under 
such a standard it is impermissible for the 
legislature to abolish completely a cause of 
action recognized by statute or atcommon 
law at the time of the enactment of the 
constitution. 

After Williams, decisions began to carve 
exceptions to this so-called “incorporation 
of rights” standard. In Rotwein v. Gersten} 
the court established a public necessity ex- 
ception. The causes of action for alienation 
of affections, criminal conversation, 
seduction, and breach of contract to marry 
were abolished. The court accepted the 
argument that these causes of action were 
being used as tools of extortion, and there- 
fore abolition was in the public interest. 
The court did not, however, directly ad- 
dress the certain remedy clause. Rather, 
the decision was premised on _ the 
legislature’s power to regulate the marriage 
relationship. 

It was not until 1973, in Kluger v. 
White,‘ that the court elaborated upon the 
scope of the certain remedy clause. In 
Kluger the plaintiff appealed the dismissal 
of her claim in the amount of $250 for 
property damage done to her automobile. 
Under the existing no-fault statute, no suit 
could be brought unless the plaintiff failed 
to purchase property damage insurance 
and met the threshold property damage 
amount in excess of $550. The lower court 
dismissed her claim due to her failure to 
meet the threshold requirement. The 
Supreme Court reinstated her claim, 
holding the abolition of her cause of action 
for damage under $550 unconstitutionally 
denied her a remedy. 

In striking down the property damage 
portion of the statute, the court more 
specifically pronounced that existing 
rights must be preserved. The court also 
outlined two specific exceptions which 
would allow limitations to be placed on an 
existing right: public necessity and the pro- 
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vision of a reasonable alternative means 
for redress. 


Analysis of Access to Courts 

Although Kluger established the general 
principle that existing rights are not 
subject to legislative whims, a more 
detailed analysis is necessary to define the 
parameters §21 places on legislation. By 
announcing two recognized exceptions, 
public necessity and a reasonable alterna- 
tive, the K/uger court made it clear that §21 
does not act as a complete bar to legislation 
adversely impacting a legal right of 
recovery. The reasonable alternative ex- 
ception requires a court to examine indi- 
vidual statutes and determine whether 
“adequate safeguards’’ remain to 
guarantee a certain remedy. Such an 
examination must focus first on whether 
the right at issue is protected. If so, the 
examination continues by determining 
whether the statutorily defined alternative 
remedies the injured right. 


Which Rights Are Protected? 

The K/uger court announced that §21 
protects rights provided by statutory law 
predating adoption of the Declaration of 
Rights, and those which became a part of 
the common law of Florida through F.S. 
§2.01. Thus, a right can be protected by 
either avenue. In order to determine 
whether a right is protected through the 
statutory avenue, it is necessary to know to 
which Declaration of Rights the Kluger 
court referred. In the opinion, the court 
said the right to sue in tort for negligent 
causation of damage to an automobile was 
recognized by statute prior to the adoption 
of the 1968 Constitution. Yet, at least one 
lower court has interpreted Kluger as 
applicable to statutory rights predating the 
1885 Constitution.’ Therefore, at least 
some doubt remains as to the date of 
statutory rights entitled to §21 protection. 

Similarly, the precise date for deter- 
mining whether a common law right is 
protected remains in question. The Kluger 
court used July 4, 1776, as its incorpo- 
ration date by referring to F.S. §2.01, 
which adopts the common law of England 
as of that date. In the later case of Overland 
Construction Company v.  Sirmons,® 
however, the court applied the 1968 date of 
adoption of Art. I, §21. Therefore, the 
more recent Supreme Court decision 
indicates that incorporation of the 
common law as of 1968 is the proper basis 
for qualifying a common law right to 
protection. This distinction can be of 
critical importance where the common law 
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right was clearly recognized after July 4, 
1776. For example, the doctrine of 
products liability is of recent vintage in 
Florida. Legislation impeding access to 
courts for this cause of action is subject to 
attack on the basis of §21 only if the year 
1968 is applied.” Otherwise, the right to sue 
on a products liability theory is not an 
“existing right.” 


Remedy of the Injured Rights 

After establishing the right as one 
protected by §21, the analysis then shifts to 
whether there remains an adequate remedy 
of the injured right. Such an analysis 
begins by examining the underlying pur- 
pose of providing for access to courts. By 
the very language of §21, it is evident that 
courts are to provide a forum for those 
seeking to be compensated for a legally 
cognizable injury. Such an injury occurs 
when a legally enforceable obligation of 
another is breached. This could take place 
under any number of theories. Under a 
contract theory, for example, where state 
law recognizes a contractually created 
obligation, the failure of the obligee to 
perform creates a legal injury in the 
obligor.’ 

In order for the obligation to be of any 
true force, the obligor must be able to seek 
a remedy through the legal system. Thus, 
the remedy ought to be designed to enforce 
the obligation; either specifically or by 
money damages. So long as the obligation 
is enforced, the remedy need not be 
constant in form. Rather, the remedy need 
only provide effective enforcement of an 
obligation. Therefore, the purpose of pro- 
viding access to courts is to effectuate a 
remedy. 

From this analysis it follows that access 
does not mean a literal right to the court- 
room. Section 21 requires only that any 
extra-judicial alternative the state might 
seek to provide be an effective remedy: one 
related to the injury. Thus, judicial review 
of legislation is limited to determining 
whether any effective remedy exists, as 
opposed to whether a particular remedy 
remains. 

Two post-Kluger decisions which also 
deal with the automobile no-fault statute 
illustrate the above analysis. In Lasky v. 
State Farm Insurance Company” the court 
focused its analysis on the statute’s impact 
on the plaintiff's right to recover for pain 
and suffering. The 1972 Act limited the 
right of a plaintiff to bring such an action 
to instances where personal injuries 
involved medical treatment in excess of 
$1,000. Ann Lasky was unable to meet this 


threshold requirement, and the trial court 
therefore dismissed her complaint. 

The Supreme Court began its examina- 
tion by discussing the statutory insurance 
requirements. The statute mandated that 
motorists carry personal injury insurance. 
Thus, when a party is injured, medical 
expenses and compensation for any loss of 
income or earning capacity is available up 
to the policy limits and a right of recovery 
for excess damages remained. The class of 
claims barred were those for intangible 
injuries which did not meet the $1,000 
medical expenses threshold or other 
requirements. The optional property 
damage insurance provision analyzed in 
Kluger was contrasted with the com- 
pulsory personal injury insurance require- 
ment. The compulsory nature of the 
personal injury insurance was viewed as a 
critical distinction because it guaranteed 
recovery. Based upon this guarantee, the 
court held the threshold constitutional. 

Chapman v. Dillon'!® reexamined the 
pain and suffering threshold. Chapman 
claimed changes the statutorily 
mandated insurance program had violated 
the reasonable alternative test. In reaffirm- 
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ing the threshold as constitutional, the 
court took notice of collateral insurance 
sources maintained by most motorists. 
Further, the court found that any loss in 
rights to recovery was more than reason- 
able in light of the guarantee of prompt 
recovery from one’s own insurer. 

The disposition of Lasky and Chapman 
provide strong insight into the current 
court’s inclinations toward §21 issues. The 
Kluger court’s analysis began by examin- 
ing whether the legislation provided an 
effective remedy for an injured party, 
thereby meeting the reasonable alternative 
test. The Lasky and Chapman decisions, 
however, take a more expansive view. 
Whereas in Kluger, the court looked at the 
individual plaintiff's claim under an indi- 
vidual cause of action, that of property 
damage, the later decisions apply a more 
holistic approach. In Lasky the rights of 
the entire class of plaintiffs who had 
suffered personal injuries were scrutinized. 
The holding was based on a reasonable 
exchange of rights: the right to recover the 
element of pain and suffering for a 
guarantee of prompt recovery of the more 
salient economic harms. Thus, even where 
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an individual plaintiff's nonpermanent 
injuries might involve tremendous pain 
and suffering, her recovery can be com- 
pletely barred by statute. 

The analysis focused not upon the 
individual plaintiff's rights to recovery, but 
rather upon the adequacy of the alterna- 
tive statutory remedies available to the 
class of plaintiffs as a whole. As Chief 
Justice Sundberg points out in_ his 
Chapman dissent, the result of such 
analysis is to deny absolutely an individu- 
al’s access to courts to vindicate a prior 
existing common law right: that of 
recovery for intangible damages for non- 
permanent injuries. This denial leaves the 
individual plaintiff without any viable 
alternative form of recovery, exactly what 
was condemned in Kluger.'! Therefore, 
Lasky and Chapman significantly reduce 
the protections of §21. 

The guarantees of access to courts and a 
certain remedy become tenuous indeed if 
the legislature can define the rights 
protected and thereby the reasonableness 
of the alternative remedies provided there- 
in. Should the court continue to apply such 
a bundle of rights approach, the legisla- 
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ture will be permitted to whittle away at an 
individual's rights to recovery, so long as 
the class of plaintiffs normally seeking 
redress are provided an adequate alterna- 
tive to traditional causes of action. 


Further Examination of Common 
Legislative Alternatives 

e Pretrial Screening Panels 

Pretrial devices that require prelim- 
inary or supplemental proceedings are 
subject to violating the right to access 
without delay.!2 In A/dana v. Halub,'3 for 
example, the court focused on _ the 
administration of justice without sale, 
denial or delay portion of §21. At issue was 
the constitutionality of the Medical 
Mediation Act.'4 The act required plain- 
tiffs claiming medical malpractice to first 
participate in a mediation panel, whose 
purpose was to review such claims in hope 
of reducing health care costs. The Act 
further provided for the conclusion of the 
panel’s review within 10 months. In the 
consolidation of cases comprising Aldana, 
the court determined the 10-month period 
unworkable. The court, therefore, held 
that the expense and delay of the panels 
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written by a stockbroker of 14 
years with two major member 


Exchange, is the first complete 
handbook on avoiding probate. 
The first book on this topic sold 112 
million - 1,500,000 copies the first 
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denied access to courts, declaring the entire 
act unconstitutional. 

e@ Statutes of Repose 

Alteration of prior existing statutes of 
limitations may also trigger denial of 
access issues. In Purk v. Federal Press 
Company® the plaintiff claimed the 
statute of limitations barring any product 
liability cause of action occurring more 
than 12 years after possession of the 
product violated §21. The plaintiff's injury 
occurred within the 12-year period, but 
suit was filed after the statute had expired. 
Thus the statute merely shortened the time 
in whicha plaintiff must file suit after being 
injured. The court held that the limitation, 
as applied to the present plaintiff, did not 
unconstitutionally deny access. 

In reaching its holding, the court 
contrasted the facts before it with 
Overland Construction Company vy. 
Sirmons,'® in which the same statute of 
repose had the effect of completely barring 
any right to recovery. Unlike Purk, 
Overland involved an injury occurring 
more than 12 years after construction. The 
Overland court held the limitation un- 
constitutional because it 
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complete bar. Thus, a statute of repose 
may only act to shorten reasonably the 
period in which to file suit, not abolish the 
right to a protected cause of action. 

Ina later case, Hernandez v. Garwood," 
the Supreme Court indicated that the two- 
year statute of limitations upon medical 
malpractice claims was not “unconstitu- 
tionally too short.” The case is far from 
dispositive, however. Garwood, the 
plaintiff below, did not request a ruling on 
the two-year period. Therefore, the facts 


The greater the perceived 
public need the greater the 
allowable reduction in 
recovery 


critical to determining the applicability of 
the statute to Garwood’s claims were not 
developed sufficiently for judicial resolu- 
tion on the matter. Rather, the court’s 
opinion is limited to holding the statute not 
unconstitutional on its face. It is submitted 
so long as the two-year statute only 
shortens the time in which to bring a cause 
of action for medical malpractice it is likely 
to be upheld in later decisions. 

Less likely to be upheld is Florida’s four- 
year “general repose” statute of limita- 
tions.'* Under this statute, a plaintiff 
claiming medical malpractice must file 
within four years of the alleged negligent 
event, regardless of the date of discovery. 
Thus, an injury claim filed within two years 
of discovery but more than four years from 
the date of the act or omission which 
constituted the negligence would be 
completely barred.'® Such a result would 
run directly contrary to the Overland 
holdings. An injured party’s remedy at 
common law would completely 
abolished without any reasonable alterna- 
tive. When confronted with such a factual 
scenario, the Supreme Court should strike 
down the four-year limitation as a 
violation of §21. 

Statutory 
Awards 

Limitations of liability statutes are 
another form of legislation likely to trigger 
§21 issues. Under such a statute, a 


Ceilings on Damage 


monetary ceiling is placed on a plaintiff's 
right of recovery. This limit can then be 
argued to act as a denial of the right to 
redress of any injury. 

The possibility of limiting the recovery 
of medical malpractice against physicians 


and health care facilities licensed in the 
state has been proposed to the Florida 
Legislature.2” Should such legislation be 
enacted, undoubtedly it would be 
challenged as violating §21. Courts would 
then have to balance the perceived public 
necessity in reducing health care costs with 
the reduction of individuals’ rights to 
recovery. The greater the perceived public 
need the greater the allowable reduction in 
recovery. 

Whereas the public necessity exception 
to the guarantees of §21 might provide a 
basis for limiting physician’s liability, the 
reasonable alternative approach is not 
properly available. Even under the 
Chapman y. Dillon bundle of rights 
approach, the construction of an adequate 
exchange of remedies would be intolerably 
strained. Unlike the instance where one 
element of damage is barred in exchange 
for a host of other rights, such as speedy 
recovery and tort immunity, the individual 
plaintiff's rights to redress are categorically 
restricted. The only alternative benefit is 
the reduction of health care costs to the 
general public via reduced malpractice 
insurance premiums. The Chapman 
approach is strained because the statute 
fails to provide a reasonable alternative 
remedy for the class of individuals injured 
in excess of the monetary limitation. 
Therefore, only public necessity remains as 
a potential basis for upholding statutory 
limitations on liability. 


Conclusion 

Art. 1, §21, of the Florida Constitution 
has long been interpreted as a check on 
unwarranted governmental infringement 
upon individuals’ rights to adequate reme- 
dies at law. In recent decisions, the Florida 
Supreme Court has, however, made it clear 
that §21 does not prevent all legislation 
which might adversely affect an existing 
legal right of recovery. Such legislation is 
valid if based upon public necessity, or is 
viewed to provide a reasonable alternative 
form of recovery, or both. In Lasky and 
Chapman the court’s use of a bundle of 
rights in exchange for a bundle of remedies 
approach allowed some elements of 
recovery to be barred altogether. Thus the 
present court is giving substantial 
deference to comprehensive legislative out- 
lines for recovery. Still, where an entire 
cause of action is barred or unnecessarily 
limited, guarantees of access and a certain 
remedy are violated. Therefore, to this 
extent, §21 remains a viable source of 
protection for individuals seeking legal 
remedies. BJ 
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Lee D. Gunn IV is an associate with 
the Tampa law firm of Shackleford, 
Farrior, Stallings & Evans, P.A. He 
received his bachelor of science in 
business administration degree in 
1980 and his J.D. in 1982 from the 
University of Florida. A substantial 
part of his practice is in the area of 
personal injury. 


| 
: 
% 


| 


This entry from the elevator is one of the first impressions clients and visitors receive at the law offices of Dye, 
Cleary, Scott & Deitrich, P.A., Bradenton. 


First Impressions 
and New 


‘Find out what type of image your office 
projects and work at making it 
what you want it to be.’ 


by Robert I. Weil 


awyers are competing for new clients in ways that the 

profession has never before experienced. One of the 

reasons for this is the changing rules governing the 
“marketing” of legal services. Another reason is that the 
demand for legal services seems to have slowed at a time when 
the number of lawyers is still growing. 

While the term “marketing” may encompass many activities 
from strategic planning to advertising, one of the most 
important tools in convincing prospective clients actually to 
retain a lawyer or a law firm is the office itself. Decor, 
appearance, promptness, and quality, as well as advertising 
and promotion, are all part of marketing. It will avail little for 
a promotional program to bring a prospective client into the 
door, if something within the office causes the client to leave 
without engaging your services. The place to begin, therefore, 
is with the initial contact between a prospective client and the 
law office. 


The Telephone 

Virtually all contact with lawyers begins with the telephone. 
This contact creates the first impression, and a most 
important one. The employees who answer the telephone and 
how they answer it are an important part of the marketing 
plan. The telephone must be answered promptly, clearly, and 
in such a way that the caller feels welcome. 

Firms should generally use the firm name to answer the 
telephone, not “law offices” or “9646” or some other number. 
If various people in the office answer telephones, it is usually a 
good idea to have the person answering add his or her name, 
e.g., “Brown and Shattuck, this is Linda Smith.” 

The person answering should not ask callers for a great deal 


of information. To be asked to do so bya nonlawyer employee 
may make some prospective or actual clients uncomfortable. 
It may also waste time, since details will be needed by the 
lawyer anyway. To refer the call to the right person within the 
office, however, the operator will need some information. A 
tactful approach will help to convince prospective clients that 
they have called the right law office. 

Some lawyers are quite negligent about returning telephone 
calls. If time does not permit the prompt return of a call, a 
secretary or another lawyer should place it and offer an 
explanation to the caller. 

Check how your telephone is answered by having a spouse 
ora friend call your office. If you find that callers are delayed, 
that the incoming lines are often busy, that calls are not well 
handled, or other such problems, attend to them firmly. Most 
telephone companies have literature available on telephone 
techniques which you can obtain upon request. 


Reception 

This writer has been in many hundreds of law office 
reception areas in the course of a career as a management 
consultant to lawyers. Everyone conveys a message. Some 
say, “Welcome, be comfortable.” Others say, “Sit down, we'll 
get to you at our convenience.” 

Reception rooms may speak of lack of care, lack of 
confidentiality, too much work, slovenliness, or 
thoughtlessness. Some are decorated in plain bad taste. Many, 
even among prosperous large firms, are very uncomfortable. 
And some, in the large firm category especially, are osten- 
tatious. 

A client gets an early impression of a law firm in the 
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reception area. This impression is lasting 
and important. The reception area should 
be deliberately designed to convey a 
message, such as: (1) economy and 
efficiency, (2) influence and prestige, or (3) 
a relaxed, friendly atmosphere. A good 
interior designer can help a firm to 
communicate the message it desires. 

The reception room, no matter what its 
message, must have certain features. 

e The seating must be comfortable. No 
hardwood captain’s chairs, no old dining 
room furniture, no plastic. Do not use 
furniture which is chic but hard to use, 
particularly the modern  low-to-the- 
ground plush sofas which defeat all 
attempts by older folks to stand up again. 
(Test your waiting room furniture with 
your bottom, or if you are under 40, get 
your mother to test it.) 

e Keep it neat. There is nothing more 
unsightly than a dead plant, or a dust 
covered, plastic one. Make certain that the 
ashtrays are emptied every time they are 
used. 

e Pay attention to the reading matter. It 
must be current and of general public 
interest. Do not place bar journals in the 
reception area (unless the firm has an 
article in a journal, in which case this 
should be plainly marked). Do not fill your 
reception area with political or “cause” 
literature, unless all of the expected clients 
are of the same persuasion. 

e If the receptionist is seated in the 
waiting area, make sure that any work she 
has on her desk is not readable by the 
public. 

The people a prospective client may en- 
counter in the reception area deserve 
examination. The receptionist should be 
chosen for qualities which convey a 
pleasant, businesslike approach. One who 
can remember the client’s name after the 
first visit is a valuable asset. 

When a receiving area is part of the 
officer’s corridor system, there are other 
problems. Employees and _ attorneys 
should be carefully instructed not to 
discuss business in or near the reception 
area. Among other drawbacks, overhear- 
ing another client’s business can cause a 
prospective client to worry that his busi- 
ness will be overheard by someone else on 
another occasion. 


Conference 

The conference room, in terms of 
impressions, is an extension of the waiting 
room. Many prospective clients will meet 
you there while they are still represented by 
another law firm, and your own clients will 
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also spend time in the conference area. 

A conference room must be just that. It 
cannot function as an extra office for the 
lawyer who has no space left in his assigned 
office. It is not a place to store old plats or 
plans, especially not on the floor or ina 
corner. 

A conference room must be a func- 
tional room. It may be a beautiful room, 
but that can be a disadvantage. After all, 
you want to keep conferences as short as 
possible and not make the surroundings so 
pleasant that people want to stay to have 
another look at the view. It is important 
that you have one conference area with a 
table shaped so that all of the people 
gathered around it can see each other. 
Round, oval and diamond shapes have this 
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advantage. The chairs must be comfort- 
able, but not overly so. People must stay 
alert. Good conference chairs tilt forward, 
toward the table, rather than back and 
away from it. A telephone is a desired con- 
venience, but a telephone booth at the end 
of the room is better since it affords 
privacy. 

When possible, conference areas should 
be located near the entrance to the law 
office to minimize traffic through the office 
itself. 

The present trend is to have some small 
conference areas, suitable for four to six 
people, which can be used for lawyer-client 
conferences, depositions, and closings. 
Such rooms may be set up in an informal, 
living room style with a small table for 
signing papers. These types of rooms also 
convey messages to users and must fit in 
with the image the firm wants to project. 


The Lawyer’s Office 

If you greet clients in your own office, its 
appearance is the second most important 
image-builder you have, and law is a 
backdrop for images, as we shall discuss 
when we get to the lawyer personally. 

A cluttered, sloppy office conveys a very 
obvious impression. Firms should not 


tolerate such conditions. No one needs 
stacks of paper, files stored on floors, 
heaps of telephone messages, and the other 
artifacts that some lawyers use to convince 
themselves that they are truly busy. A neat 
office signals a neat mind to the visitor. 
That is important in law practice. 

The decor of the office must fit the 
business plan. The office furnishings can 
convey power, astuteness, political con- 
nections, academic achievements, popu- 
larity. . . . Or the office can simply be 
efficient, comfortable, and functional. 

Most lawyers pay a great deal of atten- 
tion to their office chair. After all, they 
spend a lot of time sitting in it. Fewer 
lawyers consider the chair(s) opposite 
them. Some of these are very uncomfort- 
able. Try for a chair which will be 
comfortable for at least 30 minutes. A 
straight backed chair with a modest 
amount of padding in the seat might do. 

If your work habits make it impossible 
to have an office in which you would like to 
meet clients, meet them in a small con- 
ference room. 


The Lawyer Personally 

A layman cannot tell a well-drawn will 
froma bad one and won't be around to find 
out. If you are hired to defend a law suit, 
you win or lose. The client can rarely judge 
how well a job was done. The practice of 
law, as far as the client is concerned, is a 
matter of images. The client pays a lot of 
money for a few pages of typing. To be 
convinced that value has been received, the 
client must have a series of favorable im- 
pressions regarding the services rendered. 
All of this begins with the lawyer 
personally. 

A lawyer may be tall or short, thin or 
heavy, young or old. No matter what 
physical attributes you possess, you can do 
a great deal to look like a lawyer, or at least 
what many clients believe a lawyer should 
look like. “The way we dress has remark- 
able impact on the people we meet profes- 
sionally or socially and greatly (sometimes 
crucially) affects how they treat us,” says 
John T. Molloy in Dress for Success. 
Molloy goes on: “We all wear uniforms 
and our uniforms are clear and distinct 
signs of class. We react to them according- 
ly. In almost any situation where two men 
meet, one man’s clothing is saying to the 
other man: ‘I am more important than you 
are, please show respect’; or ‘| am your 
equal and expect to be treated as such’... .” 

Molloy’s book has a whole chapter on 
what clothes to wear in court. But clients 
first meet their lawyers in iaw offices, not in 


the courtroom. Therefore, daily dress is an 
important part of a marketing plan and 
should be carefully considered. 

It is not possible to lay down a 
“uniform” which will serve all lawyers well 
in their offices. The standards of dress are 
different in various regions, and the most 
appropriate choice of clothes may be 
influenced too by the clients a lawyer 
represents. For example, in labor law 
work, the lawyers who represent manage- 
ment generally dress like top corporate 
officers, typically in dark vested suits, 
white or conservative shirts and ties. The 
lawyers who work with unions are more 
likely to dress in sports jackets and slacks, 
or in lighter colored suits with less formal 
ties. They do not tend to dress, however, as 
casually as union representatives them- 
selves, who may wear open-necked shirts. 

People who rarely use the services of 
lawyers may get their notion of what 
lawyers look like from television. Those 
lawyers are generally dressed conserva- 
tively. Business people who have more 
contact with the profession expect lawyers 
to look like themselves, or one step up, in 
conservative dress. 

A good rule for dress is: Wear clothes 
which will not offend any client whom you 
may meet that day. The wrong clothing can 
affect a person’s attitude toward you quite 
subtly without conscious knowledge. Why 
take that risk? 

Let’s return to John T. Molloy’s book 
for a comment on facial hair: “Most men 
should not wear facial hair of any kind. 
The response [of the public] to facial hair is 
almost always negative in corporate 
situations, and the only men who should 
wear it are those men who must compen- 
sate for some other weakness in their 
appearance or personality. A beard and/or 


mustache can make a man more powerful 
and more masculine-looking. If a man has 
no chin, a beard can mask that oversight of 
nature. If a man looks very young, a 
mustache or beard can speed up the aging 
process.” 

Many people are turned off by beards 
and by long hair on men. Few will consider 
these appendages a favorable factor in 
selecting their lawyer. 

Female lawyers have a dress problem all 
their own. They would like to look 
different from the nonlawyer staff. Young, 
small women, in particular, have a difficult 
time “looking like lawyers.” Dressing like a 
male is not a good answer. There are 
female attorneys who wear vested suits and 
severe white blouses and ties. That comes 
too close to an appearance of severe 
masculinity to make some people com- 
fortable. In the right climate, the two- 
piece, fashionable suit with a blouse or 
sweater seems an appropriate professional 
outfit. Dresses may be acceptable in warm 
weather, though they should be more 
tailored than frilly. Typically, slacks are 
not appropriate since they are basically 
informal dress, and informal dress is 
generally a “no-no” for any lawyer. (There 
are exceptions, as we noted in our 
discussion of labor practice.) 

The dress of the staff is almost as im- 
portant as the clothing worn by lawyers. A 
professional office is no place for jeans, 
shorts, or tight slacks. The staff should 
look efficient, groomed, and ready to 
handle the client’s most difficult and 
personal problems. 

Do not underestimate appearance as a 
tool in building your law practice. 


The Lawyer’s Manner 
Some ways to lose the engagement are: 


- AMERICAN MEDICAL LEGAL INSTITUTE 


ATTENTION: DEFENSE ATTORNEYS 
PLAINTIFF ATTORNEYS 
INSURANCE REPRESENTATIVES 


Experienced PHYSICIANS and/or PHYSICIAN-ATTORNEYS available in a wide spectrum of specialties to 


review your case and also give objective case evaluations/testimony. 
O Located in Michigan but accessible NATIONWIDE. 


O Reviews in the areas of: 


Personal injury 
e Medical negligence 


O New “Quick Consult” with MD-JD to discuss the potential merit of case, prior to filing/review. 
BLOOMFIELD HILLS, MI 48013 


P.O. BOX 809 FBJ 


e Workers’ compensation 
e Other medical tort litigation. 


(313) 540-4822 


e Answer the telephone during your 
first interview with the client. 

e Permit your secretary to interrupt 
you to sign something which “just must be 
filed.” 

e Don’t return the phone call promptly. 

© Doodle on a pad while talking to a 
client. 

e Talk a lot about what you’ve done 
recently. (The client came to discuss his 
problems.) 

e Be short, abrupt, preoccupied. Look 
at your watch. 

It is very difficult for a layman to choose 
a lawyer wisely. The client cannot judge the 
quality of legal work, but he can be im- 
pressed with the personality and appear- 
ance of the lawyer and his office. The client 
usually wants a confidential advisor, 
knowledgeable in the problem area, sym- 
pathetic to the client’s cause, and wholly 
committed to the client. Every client thinks 
that his case is the only important case in 
the lawyer’s office. The lawyer’s manner 
must reinforce that opinion. The lawyer 
must give every appearance of concern and 
concentration when with the client. While 
he must guide the interview to avoid excess 
repetition, he cannot permit outside 
interruption. 


Conclusion 

Tomorrow, walk into your office with a 
fresh perspective. Look around you. Try to 
see things as though for the first time. If 
you find that difficult, ask a good friend to 
have a look and to give you a frank 
reaction. What you learn could lead to sig- 
nificant changes. Invite clients to comment 
on their perception of your office. Find out 
what type of image your office projects and 
work at making it what you want it to 
be. BJ 
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Sending Family Violence to Court 

Crimes in the home, “serious behavior 
which would be criminal if directed 
toward a stranger,” should be returned to 
the criminal, legal arena according to 
Louise Armstrong in The Home Front: 
Notes From the Family War Zone 
(McGraw-Hill $14.95, publication date: 
March 7, 1983). In it, Armstrong explains 
why trendy, therapeutic approaches which 
divert attention from the actual abuser do 
not work. She vigorously attacks the 
power of psychiatry and the “medicaliza- 
tion” of crimes against spouses and 
children. 

Sociologists estimate that the two 
million women and children battered and 
beaten by family members each year are 
only the tip of the iceberg. Hundreds of 
thousands more are sexually abused, often 
by their closest relatives, and the incidence 
of such crimes is rising. In a clear, well- 
researched and well documented study, 
Armstrong sorts out the numerous 
components involved in the intricate 
pattern of family violence and reports on 
society’s response to its recent “discovery.” 

According to Armstrong, when mothers 
report sexual abuse of their children by 
their husbands, they are themselves subject 
to a charge of neglect, of “unfit parent,” or 
“depravity.” As the Criminal Justice 
Report acknowledges, “the abuse usually 
continues until the victim either remarries 
or moves away.” The husband is likely to 
receive weekend custody of the child, and 
the abuse continues. 

Louise Armstrong drives her point 
home with case studies documenting 
typical abuse patterns. The author 
demonstrates that those truly concerned 
with preserving “the family” as a credible 
institution deserving of commitment and 
trust, must support fundamental constitu- 
tional protections for those seriously 
victimized within its borders. 


|| 
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A Lawyer's Guide to the Computer 
Maze 

Before sinking thousands of dollars into 
sophisticated law office microcomputer 
systems, attorneys might consider 
investing $38 in Kline D. Strong’s new 
book, Choosing and Using Computers to 
Improve Your Law Practice. Strong is a 
C.P.A., a J.D., and a Ph.D. His new 
manual, published by the ABA Section on 
the Economics of Law Practice, tells just 
about everything an overworked lawyer 
would want to know about law office auto- 
mation. 

In one chapter, Strong answers the 
important question of what law office 
computers can do for lawyers. He 
summarizes these seven common needs for 
law office computers: word processing, 
substantive systems, retrieval systems, liti- 
gation support, docket control, data 
processing, and specialized needs such as 
lists of client aliases or programs for estate 
planning. 

Strong offers detailed checklists for 
evaluating the abilities of competing 
computer systems to fulfill these law office 
needs. He also offers ten quick “rejection” 
tests to help lawyers spot computers and 


programs that just won't do the job. 

Choosing and Using Computers to 
Improve Your Law Practice can be 
ordered from the American Bar Associa- 
tion, Order Fulfillment #511, 1155 East 
60th Street, Chicago, IL 60637. Section 
members receive a $10 discount. Add $1 
for handling. 


Legal Thesaurus 

Legal Thesaurus by William C. Burton, 
published on April 25 by Macmillan, has 
been hailed as “The lawyer’s Roget’s” by 
Maryland Law Journal. The first and only 
reference of its kind, it is useful for 
everyone who must write or understand 
legal language. 

Legal Thesaurus provides a wealth of 
plain-English synonyms for more than 
5,000 legal terms. In addition, two features 
designed to sharpen the legal vocabulary 
are included: associated legal concepts, or 
related words and phrases that suggest 
categories and terms associated with the 
main entry; and foreign language phrases, 
translated and keyed to the main English 
word. A 500-page index lists every word in 
the book. 

Prepared by a staff of lawyers and 
research librarians, Legal Thesaurus is a 
storehouse of synonyms that will help 
everyone comply with the new laws that 
demand the use of “plain English” in legal 
documents. 

The 1,058 page thesaurus is available for 
$19.95 from Macmillan, 866 3rd Ave., 
N.Y. 10022. 


Guidelines for Practice Growth 

A comprehensive guide for using inno- 
vative media and marketing techniques to 
expand a professional practice has just 
been developed by The D. Baker Jacobs 
Company, a New York marketing and 
public relations firm. 

The working manual, called Practice 
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Development and Expansion Program, 
offers a step-by-step procedure for de- 
veloping the appropriate plan consistent 
with each practitioner’s specialty area and 
individual sense of professionalism. 
Particular emphasis is taken in the 


program to offer ideas that can be easily 
applied by professionals to develop 
awareness for their unique credentials 
among potential clients. 

Practice Development and Expansion 
Program: For Lawyers, Accountants and 


Other Consulting Professionals costs $95 
plus $4 for postage and handling. The D. 
Baker Jacobs Company, 305 Madison 
Avenue, Suite 1338, New York, N.Y. 
10165. 


Letters 


A Tax Deduction for Pro Bono 

As a solo, general practitioner, | am 
responding to the solication for comment 
(Executive Directions, October Journal). 

There is a partial answer to the 
“oversupply” of attorneys and it is to 
employ them in the representation of the 
poor by allowing such attorneys income 
tax deductions for the fair value of their 
services. Why is it that no one has seen fit 
to match the “over-SUPPLY” of legal 
talent with the “over-DEMAND” of the 
poor for legal services? To me, the 
matchup is obvious! 

Be realistic. You cannot expect lawyers, 
who are economically underprivileged 
because they are in “over-supply,” to add 
to their financial woes by providing pro 
bono representation. They must obtain 
some form of compensation for their 
services to the poor—and the tax 
deduction avoids a direct tap on the public 
treasury, via the politically-tainted, 
scandal-ridden LSC. 

The most imperative need is in criminal 
law where, on the one hand, the indigent 
defendant is forced to accept the 
overworked, underpaid public defender 
assigned to him and, on the other hand, the 
public is forced to accept plea bargains 
made necessary for the overworked, 
underpaid prosecutors. Meanwhile, on the 
sidelines, there is a pool of attorneys ready, 
willing and able to provide legal represen- 
tation of their choice to the indigent 
accused and to devote the required prose- 
cution effort to give the public its day in 
court. Both the public defender office and 
the prosecution office could continue to 
provide administrative and staff services 
overseeing the conduct of the chosen, 
private attorneys and, of course, the 
amount of the tax deduction “fee” would 
be determined in court after an evidentiary 
hearing, as is the custom today. 

The enactment of tax deductibility of the 
fair value of litigation services rendered the 
poor is, of course, a matter for the United 


States Congress. I recognize that the ABA 
is a more effective lobby for such legislation 
than The Florida Bar, but the effort must 
start somewhere. The bar associations 
must have the “guts” to tell the American 
people that they cannot expect something 
for nothing. The “privilege” of practicing 
law does not impose a duty to provide free 
legal services to those who cannot pay— 
just as the “privilege” of a pilot license does 
not impose a duty to transport by air those 
who cannot pay. Each is examined and 
licensed for the protection of the public. A 
forced client (mandatory pro bono) is no 
better than a forced attorney (legal 
aid/public defender); both violate the 
basic tenet of the traditional client/ 
attorney relationship, i.e., mutual free 
choice. ... 


ROBERT J. DERHAM 
Fort Lauderdale 


Revision to “Bad Checks and 
Bankruptcy” 


Due to an oversight a revision we made 
to our article “Bad Checks and Bank- 
ruptcy” (November 1983) was not included 
in the published version. Contrary 
to what was stated, the Florida Supreme 
Court has held that intent to defraud is nor 
an essential element of prosecution under 
the worthless check statute. (State v. Berry, 
358 So.2d 545 (Fla. 1978)) The thrust of 
that section of the article remains 
unchanged, i.e., that something more than 
the mere passing of a worthless check is 
needed in order for the underlying debt to 
be rendered nondischargeable by a bank- 
ruptcy court. 


MARK F. LEwis 
JOHN W. JENNINGS 
Tampa 


A Welcome Catharsis 

It was good to open page 543 of The 
Florida Bar Journal as of October and see 
a wonderful surprise—poetry! 
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One of the ancient Greek philosophers (1 
believe it was Plato) felt that poetry was a 
good catharsis for the soul by ridding the 
mind of thoughts which were disturbing. 
With some 33 years of the law under my 
belt and a keen observer of my fellow 
lawyers I feel safe in saying we welcome 
this addition. 

I thought you might like the attached 
free verse. 


FRANK E. WIGELIUS 
Jacksonville 


Law Class Reunion 

There is a way to grow old gracefully, 

To move into another stage of life 

In better style than during adolescence. 

1 often think now of a magnificent 
compliment 

That sometimes young lawyers have said 
to me: 

“Sir, you look great—you don’t act your 
age!” 

Then is when I get that glorious feeling 
and say: 

“Oh, thank you! At 70 I’m 55 extended 
a bit!” 


Recall that reunion at the dear old alma 
mater? 

When classmate division of background, 

Occupation and success seemed softened 
and fuzzed 

Caused by the spectrum of merciless time? 


Everyone appeared kinder and much more 
open 

Augmented by feelings of being survivors, 

Having let go of ambition for status- 
seeking; 

And so you remember the levity, gaiety 
and love, 

At last to be counted as good old 
classmates, 

Not detached anymore but with 
perspective and acceptance. 


Musings of a Flying Fossil 
Captain Frank E. Wigelius, USN (Ret.) 


Aj 


Real Property, Probate & Trust Law 


Leasing Oil and Gas Rights: 
Landowner’s Perspective 


by William L. Blackwell 


This article is divided into three seg- 
ments discussing the nature of the interest, 
the rights of surface owners and subsurface 
owners, and leasing considerations. Be- 
cause there is not a large body of oil and 
gas law in Florida, authorities are cited 
from other states. Where cited, these 
authorities represent prevailing views on 
these matters. As case law continues to 
develop in Florida, it is helpful to have an 
overview of the oil and gas law of other 
jurisdictions. 


Nature of the Interest 

The courts of most oil producing states 
view the oil, gas, and mineral estates in 
land as a corporeal interest. This interest 
results from the “ownership in place” 
theory, although this theory overlooks the 
migratory nature of oil and gas (that is, the 
tendency of oil and gas to move in their 
subterranean environment through the 
porous structures in which they are found). 

In contrast with their theory is the view 
in some states of subsurface rights as an 
incorporeal hereditament (viz. a right to 
capture). States that subscribe to this view 
are California, Oklahoma, and Louisiana. 
In these states, the oil and gas interest is 
viewed as a property interest in the nature 
of a profit-a-prendre or as jura in re aliena. 
A California case! describes this theory as 
follows: 
The owner of land has the exclusive right on his 
land to drill for and produce oil. This right 
inhering in the owner by virtue of his title to the 
land is a valuable right which he may transfer. 
The right when granted is a profit-a-prendre, a 
right to remove a part of the substance of the 
land. A profit-a-prendre is an interest in real 


property in the nature of an incorporeal 
hereditament. 


This concept is also known as the non- 
ownership theory. The few Florida cases 
on point do not discuss in any detail the 
nature of the interest. The early case of 
Miller v. Carr? indicated that the interest 
was an incorporeal hereditament. This 
case considered an oral agreement to 


convey an oil and gas interest in Pennsyl- 
vania. In discussing whether the agreement 
was susceptible of specific performance, 
the court discussed the nature of the oil and 
gas interest and seemed to conclude that it 
was not a corporeal interest in land suscep- 
tible of specific performance. 

Several cases in Florida considered 
whether the oil and gas interest in land was 
such an interest in real property as to make 
it subject to taxation under F.S. Chapter 
193. Dickinson v. Davis} held that the oil 
and gas interest was a real property interest 
susceptible of taxation under Chapter 193. 
The court concluded that land may be 
divided horizontally as well as vertically so 
that one person may own the surface and 
another the minerals underground but did 
not discuss the corporeal—incorporeal 
theories of ownership. A more recent case 
made a similar finding as to taxation of oil 
and gas interests under F.S. §193.481.4 

The Marketable Record Title Act‘ 
supports the characterization of the oil and 
gas interest as an incorporeal heredita- 
ment. It provides, inter alia, that severed 
mineral interests can be extinguished if 
there is no recorded title transaction or 
proper notice of claim to such severed 
mineral interests filed within 30 years of 
the instrument forming the landowner’s 
root of title. Since a corporeal interest is 


generally not susceptible of loss by nonuse, 
abandonment or inaction, the effect of 
Chapter 712° tends to support the charac- 
terization of the severed oil and gas interest 
as an incorporeal hereditament. 

Those states which view the oil and gas 
interest as a corporeal interest tend to 
consider it as.an estate in land equal, if not 
superior, in dignity to the surface. 

While discussions of the nature of the 
interest are interesting from a theoretical 
legal viewpoint, the characterization as 
ownership or nonownership/ corporeal or 
incorporeal interests may be of less im- 
portance now because of state con- 
servation laws, the rule of capture, and 
the correlative rights of landowners, both 
surface and subsurface. Also, today’s pro- 
cedural requirements for pleading reme- 
dies are much less formal than those of 
years past and the characterization issue 
may not assume a great deal of importance. 
However, in certain contexts, the nature of 
the interest might be significant in some 
factual settings creating remedial actions 
involving oil and gas, such as the right of 
specific performance as discussed in 
Miller. Also, the ownership in place theory 
does not contemplate loss of title by 
abandonment in contrast to the incor- 
poreal hereditament theory. 

Severance of the surface and subsurface 
interests generally is accomplished by 
grant or reservation. It seems settled (on 
sound policy) that a grantor of land may 
retain legal interest in the oil and gas there- 
under by an expression of intent to that 
effect in a deed of the land.’ In preparing 
instruments to achieve severance of all or 
part of the subsurface interest, an attorney 
should be careful of the language used to 
describe the severed interest being created. 

The courts in many oil producing states 
have recognized that a landowner, prior to 
any lease for oil and gas purposes, may 
grant or reserve a royalty interest as well as 
a mineral fee interest. Such cases usually 
arise in the course of determining the con- 
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struction to be made of a particular instru- 
ment—that is, whether the interest created 
was a mineral fee or royalty interest. A 
royalty interest created by grant or reserva- 
tion prior to lease is commonly referred to 
as a perpetual, nonparticipating royalty. 
The term “nonparticipating” seems to have 
been used to indicate that the owner of the 
royalty does not participate in the execu- 
tion of a lease for oil and gas or share in the 
bonus and delay rentals (“bonus” is the 
term for cash consideration for the lease; 
“delay rental” is rental payment to the 
lessor to keep the lease in force if no 
drilling or production has occurred) paid 
under a lease, thus distinguishing the 
royalty from a mineral interest. 

The term “perpetual,” as applied to this 
royalty interest, is not always accurate, for 
such a royalty may be created for a term of 
years or as long thereafter as oil and gas are 
produced from the land in paying quan- 
tities, as well as in perpetuity. A non- 
participating royalty owner is not 
privileged to enter on the land and produce 
oil and gas. Nor does he have legal powers 
to execute a lease to a third person for the 
production of oil and gas. If the land or 
mineral interest is leased for oil and gas by 
one who has such authority, the royalty 
owner is not a necessary party to such a 
lease and he is not entitled to any of the 
cash bonus or delay rentals payable under 
it. If oil or gas is produced by the owner of 
the land or the owner of the mineral 
interest, or by his lessee, the nonparti- 
cipating royalty owner is entitled to his 
stipulated portion of the ‘production 
expense-fee.® 

More commonly, royalty interests are 
created as a result of leasing activities 
between the oil and gas owner and a 
developer of those resources. The royalty 
interest is usually a fraction of the value of 


production of oil and gas, exclusive of the 
lessee’s costs of production. This fraction 
for years was one-eighth of the value of oil 
and gas produced. However, there is 
nothing divine about this fraction and in 
more recent years, landowners have suc- 
cessfully negotiated higher royalties, par- 
ticularly in areas of production or keen 
geological interest. 

Another royalty term needing some 
attention is the term “overriding royalty.” 
This is a fractional interest in the gross pro- 
duction of oil and gas, in addition to the 
usual royalties paid to the lessor. The over- 
riding royalty usually arises where the 
lessee assigns all or part of his rights under 
the lease to another producer. Or, the 
lessee may agree to pay an overriding 
royalty (that is, a certain share of the 
expected production) to another entity as 
consideration for his services in procuring 
leases, drilling exploratory wells, or for 
other related services. The term usually 
indicates a share of the oil or gas produced 
which has been reserved in an assignment 
or sublease of an oil and gas lease, payable 
to the assignor by the assignee over and 
above the royalty reserved in the lease to 
the lessor of the oil and gas property. 

A related term is “working interest.” 
This is a fractional interest in the produc- 
tion of oil and gas which is subject to 
production costs and amortization charges 
for development costs. A working interest 
can be created by assignment from the 
lessee or as a reservation by the lessor. The 
difference between working interest and 
royalty interest is that the royalty interest is 
exclusive of costs of development and pro- 
duction but the working interest owner will 
bear a portion of these costs. 

The “leasehold interest” is a bundle of 
rights conveyed by owner(s) of the oil and 
gas interest to the lessee. These include 


rights of exploration of the land, including 
seismic and drilling activities as well as 
development and production of the oil and 
gas resources of the land, if any. 


Rights of Owners of the Surface and 
the Subsurface 

The owner of the subsurface interest will 
generally have the right to explore and 
produce oil and gas from lands where the 
surface may be held by others. This right is 
modified by certain statutory provisions? 
and the common law. A lessee’s privilege to 
use the land, whether expressly granted or 
inferred as being reasonably necessary for 
the accomplishment of the purposes of the 
lease as long as the lease remains in force, is 
valid and effective against the lessor, his 
grantees of the land, and surface owners.!° 

A Texas case!! holds that where the 
owners conveyed only the surface and the 
purchaser bought with both actual and 
constructive knowledge of the rights of the 
lessees and royalty owners, the lessees and 
royalty owners were entitled to use as 
much of the surface as was reasonably 
necessary to effectuate the purposes of the 
lease. A Mississippi case!? recognizes the 
rights of an oil producer by holding that a 
surface owner has no action in trespass for 
the mere entry upon the surface by the 
lessee/ oil producer for the purposes of oil 
and gas development. 

Drilling operations may be carried on 
anywhere on the land (consistent with 
spacing rules) absent contrary provisions 
in the lease. If not negligently performed, 
they do not constitute a nuisance.!3 A 
subsequent purchaser or lessee of all or a 
part of the land may not, therefore, enjoin 
drilling or production operations because 
they annoy him and decrease the value of 
his interest.'4 A lessor or his purchaser 
may, however, recover damages caused by 
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the oil and gas lessee’s negligence in 
operating on the land.!5 

A Florida case which discusses the law 
on this subject very well is P & N Invest- 
ment Corp. v. Florida Ranchettes, Inc.'® 


We are convinced that the weight of authority in 
this country, especially in the major oil 
producing states, is as follows: When the sur- 
face estate is severed from the mineral estate, the 
mineral estate is the dominant estate, and, there- 
fore, the owner of the mineral estate has the right 
of ingress and egress to explore for, locate, and 
remove the minerals, but he cannot so abuse the 
surface estate so as unreasonably to injure or 
destroy its value and is answerable in damages to 
the owner of the surface estate for any unrea- 
sonable injuries done. 


Thus, the right of use of the surface for 
development of oil and gas has limitations 
based on reasonableness. Further, the sub- 
surface interest cannot destroy the surface. 
This subject is more appropriate for 
discussion in the context of mining which 
often destroys the surface or substantially 
alters it. F.S. Chapter 377 provides 
statutory regulation in this regard and 
gives rulemaking authority to the Depart- 
ment of Natural Resources in matters 
involving drilling permits, protection of 
wetlands and surface interests, well 
plugging, etc. The statutes discuss the 
criteria for issuance of drilling permits and 
direct the Department of Natural Re- 
sources to consider the nature, character, 
and location of the lands involved as well 
as the proximity of the proposed well to 
improved lands or those likely to be 
improved.!7 

An attorney representing a party who is 
alarmed by the prospect of a drilling 
permit on adjacent lands can invoke a 
hearing on the issuance of such a permit."® 
Injunctive relief against the Department of 
Natural Resources, in its regulation of oil 
and gas production, is available.'? 

For the surface owner who is unable or 
unwilling to risk the location of a well on 
his property in spite of the protections 
offered by Chapter 377 and its limitations 
on drilling permits, a waiver of surface ex- 
ploration rights can sometimes be nego- 
tiated with the subsurface owner. 

It is appropriate to discuss the rights of 
tenants in common of oil and gas interests 
as against each other. In many cases, the 
surface owner is a tenant in common with 
others as to the subsurface interests. The 
majority rule is that a tenant in common of 
the oil and gas interest can develop the 
minerals or execute leases without the 
consent of his co-owners, but the 

nonjoining owner is entitled to his share of 
the net proceeds of development. The risk 


of unsuccessful development (i.¢., the cost 
of drilling and exploration) lies with the 
co-tenant who initiates development.” In 
effect, the nonconsenting co-tenant is a 
working interest owner under this rule. 
Thus, a co-tenant has the right to extract 
oil without the consent of his co-tenants 
and has the right to be reimbursed for the 
reasonable and necessary expenses of 
extraction and marketing (the noncon- 
senting co-tenant is a working interest 
owner), all subject to the right of the non- 
consenting co-tenant to an accounting.?! 


Leasing Considerations 

The leasing considerations examined in 
this section are primarily from the per- 
spective of the landowner as opposed to 
that of the oil company. The oil company is 
engaged in an expensive, speculative busi- 
ness, taking great financial risks, whereas 
the landowner usually takes no risks in the 
typical leasing situation. All the provi- 
sions suggested may not be attainable ina 
lease. This is a relative and negotiable 
subject which is dependent on many 
factors. Is the land involved “wildcat” area 


(unexplored)? Is it an area of geological 
interest? Are there existing production or 
discovery wells nearby? Affirmative 
answers to the last two questions enhance 
the landowner’s bargaining position. In 
wildcat areas, the landowner will not be 
able to negotiate as successfully as he can 
in production areas. Also, the size of the 
acreage held by the landowner will 
enhance his bargaining power. The 
attorney representing a landowner should 
make an intelligent assessment of these 
factors and attempt to maximize the land- 
owner's position as to bonus, delay rentals, 
and royalties. 

The focus here is to highlight areas for 
negotiation. For those who are interested 
in a more comprehensive treatment of the 
subject of oil and gas leases, the topic is 
covered well in law review discussions.?2 

Typewritten leases are a rarity. Almost 
everyone engaged in negotiating oil and 
gas transactions will have one or more 
specially printed forms. A printed form is 
usually more acceptable to the casual land- 
owner. The appeal and convenience of 
printed forms is obvious. However, the 
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boilerplate in these forms is_ highly 
variable. Various associations, as well as 
oil producers, have their own versions of 
printed forms. One of the more popular 
forms is referred to as the “Producer’s 88” 
form. This designation is almost 
meaningless since the changes which have 
been made in such forms are innumerable 
and no dependence should be placed on 
that label when it is seen on a form. 
Remember, “bonus” is used to denote 


the purchase price of the lease for the 
“primary term.” “Delay rentals” are paid 
to extend the lease for additional years. 
The lease will expire at the end of its term 
unless a producing oil well or one capable 
of production is drilled prior to its 
expiration, or, in some cases, unless a well 
is begun prior to the end of the term. If 
drilling is successful, the lease is then said 
to be “held by production” for so long as 
oil or gas are produced in paying 
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quantities. A limitation on periods of 
production cessation should be provided 
in case production ceases or the well is 
shut-in for any reason. The length of the 
primary term of the lease is negotiable and 
may be a trade-off for bonus or delay 
rentals to be paid or for additional royalty. 
The oil company often wants the lease to 
cover as many years as possible if such a 
lengthy term can be obtained at an attrac- 
tive price. In areas of known production, 
the landowner may want a shorter primary 
term since he wants drilling and pro- 
duction as rapidly as possible. He may 
negotiate shorter primary terms creating 
incentive for early drilling. 

In the granting clause of leases proposed 
by oil companies, all-inclusive language 
may be used to describe the substances 
covered by the lease. Commonly, the 
phrase “oil, gas and all other minerals” is 
used. While the term “minerals” is a broad 
term in the language of geologists and 
chemists, it is a word of art in the legal 
context. In most cases where the question 
has been considered, the use of the word 
“minerals” will not be construed to cover 
such substances as sand, fill, peat, and 
surface deposits of rock material. 

Good practice would restrict the use of 
such broad language, however. The object 
of the drilling pursuit is obvious but 
occasionally other substances are en- 
countered. Some of these may have little 
value and may be hazardous; an example 
would be hydrogen sulphide, a highly toxic 
gas. Other more useful substances are 
occasionally discovered unexpectedly, 
e.g., carbon dioxide or helium. These 
usually will provide the lessor with more 
income from a royalty calculated other- 
wise than that contracted for with respect 
to petroleum substances. In a Kansas 
case,4 helium was extracted from the 
natural gas produced under the lease in 
question. The lease did not provide for 
royalties on this helium. 

Some thought should be given to an 
expression in the granting clause of per- 
centages of royalty to be paid on such 
aberrant substances. As to gas royalty 
negotiations, it is in the landowner’s 
interest to seek a provision for royalties 
calculated on the value of residual gas sold 
at the processing plant, instead of value at 
the well, plus a royalty share in any liquid 
products which conceivably might be 
processed from the gas. Such language 
might appear to be more easily negotiated 
in areas of known gas production, and 
Florida is not regarded as a gas producing 
state. Because of this, it may be easier to 
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negotiate such provisions inasmuch as the 
lessee might regard such language as being 
of no import under Florida conditions. 

Provision for “shut-in” royalty should 
be given some attention as this can be very 
important in nonproducing areas. If gas is 
discovered and there is no available pipe- 
line for transmission of the gas, the well 
will necessarily be “shut-in” until pipelines 
can be constructed. A good shut-in royalty 
provision will ensure the lessee’s prompt 
attention to construction of a pipeline. If 
there is no provision for shut-in royalty, 
the lessee may be slow in arranging the 
handling of an unexpected gas discovery. 

A provision usually referred to as the 
“Mother Hubbard” clause is often 
encountered. The Mother Hubbard clause 
provides that any contiguous lands of the 
lessor which are not specifically described 
in the lease will be regarded as covered by 
the lease. If the lessor has contiguous lands 
which he does not wish to be covered by the 
lease, obviously the Mother Hubbard 
clause must be altered or eliminated. 

Most leases have pooling provisions 
which provide for combining small tracts 
to create drilling units. Current Florida 
spacing rules for oil wells provide that wells 
to be drilled to a depth greater than 7,000 
feet shall be located within 400 feet of the 
center of a drilling unit consisting of 160 
acres (governmental quarter-section).*5 
With small tracts, multiple ownerships will 
have to be pooled to form a drilling unit. 
The pooling provision will assure the lessor 
of his royalty share from the unit’s pro- 
duction calculated on the basis of his 
prorata ownership in the unit. 

The landowner with more than 160 acres 
who has neighboring small tracts which 
might be pooled with his acreage should 
have a “Pugh” clause in his lease. The Pugh 
clause provides that if any part of the 
mineral lands covered by the lease is 
pooled or unitized with adjacent small 
acreages and production is obtained there- 
from, then such production will not hold 
the lease beyond its primary term except as 
to the pooled acreage. Without a Pugh 
clause, the large acreage landowner risks 
the extension of the lease as to his entire 
acreage when only a small quantity of his 
acreage is involved in a producing pool. 

The portion of the lease providing for 
payment of delay rentals to extend the 
primary term of the lease is called the 
“rental clause.” There are two essential 
forms, each with variations. The “unless” 
form provides that if operations for 
drilling are not commenced within the 
specified period, the lease shall terminate 


as both parties unless the lessee timely pays 
the specified delay rentals. The “unless” 
form is desirable to the lessor because it 
permits him to regard the lease as auto- 
matically terminated unless payment is 
made. Thus, the dilatory lessee will not be 
able to hold the acreage and the landowner 
is free to seek other lessees. 

The counterpart of the “unless” form is 
known as the “or” form. The “or” form 
essentially provides that if drilling opera- 


tions are not commenced, the payment of 
delay rental is required. This form does not 
provide for automatic termination. The 
or” form will be more popular with a 
lessee who is interested in delaying drilling 
operations because his delay will not 
automatically terminate the lease. Strict 
use of “unless” language to provide auto- 
matic termination should be the objective 
of the attorney counseling a landowner. 
In some locations, oil or gas, or both, 
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may be found at different depths. These 
various depths may be referred to as 
“horizons” or “formations” and the lease 
can be structured to cover only certain 
formations or horizons. Thus, multiple 
leases may exist as to the same tract of land 
with different lessees having the leasehold 
interest at various depths. 

In stating the acres covered by the lease, 
it is advisable to provide that, for purposes 
of calculating rentals, the specified acreage 
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from adjacent lands can have the effect of 
draining oil from the lands of the lessor. 
There is a dynamic area of law in some 
western states which implies covenants of 
reasonable and prudent activity on the part: 
of the operator/lessee to prevent such 
drainage to neighboring lands. However, 
there is no such body of law as to implied 
covenants in oil and gas leases in Florida 
and such a problem can be avoided by the 
inclusion of proper provisions for offset 
wells to avoid drainage to neighboring 
lands. 

An “after-acquired title” clause will 
often be found in the oil and gas lease. 
From the landowner’s perspective, this 
should probably be avoided, because lands 
which might be acquired through this doc- 
trine at a later date will be free of the lease 


Multiple leases may exist as 
to the same tract of land with 
different lessees having the 
leasehold interest at 
various depths 


and if production has been found on the 
lease and the after-acquired lands are 
nearby, their value for leasing purposes 
may be greatly enhanced. Of course, this 
has no significance to many property 
owners and would probably be material 
only in the case of a large acreage owner in 
an area of confused land titles. 

Options to renew the lease are generally 
not in the landowner’s interest. 

Depending on the financial strength of 
the landowner, his tax situation, his philo- 
sophical approach to oil exploration, and 
his desire for a greater share in production, 
the landowner may wish to consider a 
working interest in the well as well as the 
royalty interest. If he takes a working 
interest he will be required to bear a share 
of the development costs. These may be 
amortized by production payments upon 
production. Or, the lessee may require the 
landowner to fund development costs up 
front if he wishes to take a working 
interest. 

If the bargaining position of the lessor 
is strong, he might seek a clause in the lease 
which would impose all tax liability on the 

lessee for excise taxes on production as 
well as ad valorem taxes which may be 
assessed against the royalty interest. This 
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will be difficult to negotiate without a 
strong bargaining position. Of course, 
such a clause could be used by both parties 
as a bargaining issue on the size of the 
royalty. 

If there are specific surface interests the 
lessor desires to protect (assuming no 
severance of the surface and subsurface 
estates), they should be provided for in the 
lease. For instance, if a surface area is part 
of a productive farm, grove, or other enter- 
prise which the lessor seeks to protect from 
use as a possible drilling site, such an area 
should be excluded from lessee’s surface 
use. Likewise, the lessor may wish to 
preclude certain activities on portions of 
his surface. 

In gas producing areas, the lessor may 
negotiate a lease provision which provides 
free fuel to the lessor from gas produced. 
Such gas can be used to provide house- 
hold energy, fuel for engines, etc. If lessor’s 
operations could be benefitted by such a 
provision, he may seek to negotiate free 
gas. The lessee will seek the same free gas to 
drive engines for oil/ gas pumps. 

There are many factors in negotiating an 
oil and gas lease. Obviously, the success of 
the lessor will depend on his bargaining 
position. Some of the factors will be of 
interest in some situations but not in 
others. Depending on their importance ina 
particular situation, the landowner and his 
attorney may wish to take a firmer position 
on some of these matters than they will in 
others. Careful thought should be given to 
the economic importance of these factors 
and their correlative influences upon each 
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other. The attorney counseling a land- 
owner in such situations can serve his 
client’s interests most effectively by 
weighing these factors and their relation- 
ships to each other with the client and, 
after negotiations have resulted in a 
bargain, carefully drafting the appropriate 
provisions. BJ 
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Competition Winners 


Judging Committee 


Dennis Jenkins, A.S.I.D. and I.B.D., president of the largest interior design 
company in Florida, has won 11 national design awards, and received an honor 
award in The Florida Bar Journal’s design competition last year for his work on 
the law offices of Ruden, Barnett, McClosky, Schuster & Russell, Ft. Lauderdale. 
He has designed the interiors for numerous law offices, showrooms, shops, 
hospitals, restaurants, residences and is the interior designer for the new 
Southeast Banks headquarters in Miami. 


Raul L. Rodriguez, A.I.A. is president of both Rodriguez, Khuly, Quiroga 
Architects, Chartered, of Coral Gables, and of the South Florida chapter of the 
American Institute of Architects. His projects have won local, state and national 
design awards and have been widely published, including his design for Paige & 
Catlin law offices, which received a Merit Award in last year’s Florida Bar Journal 
design competition. He is currently designing the new law school for 

Biscayne College, in Miami. 


Peggy Nye, I.B.D., is senior vice president of Interspace Incorporated, a 

national interior design firm. Ms. Nye manages the operations of the 

Southeastern region which includes the Tampa, Orlando, and Miami offices, and 
holds degrees in both interior design and architecture. She has won awards for 
her design of the Third District Court of Appeal in Miami and has designed 
portions of the Fifth District Court of Appeal in Daytona Beach, as well as the 
new United States District Court in Miami. Interspace is responsible for the 

design of the new offices for Morgan, Lewis, Bockius in the Miami Center Building. 


George Peter Loyd Rumpel, F.A.1.A., is a principal of 

Clements/ Rumpel/ Associates, Jacksonville. His numerous awards for design 
excellence have received local and national recognition in publications such as 
Architectural Record, AIA Journal and U.S. News & World Report which 
selected him for a cover story on “Eight Young Builders in America,” 1976. 
Rumpel was elected to the American Institute of Architects College of Fellows in 1979. 


Stephen E. Nagin, a member of Ginsburg, Nagin, Rosin & Ginsburg, P.A., in 
Coral Gables and last year’s Editorial Board chairman, conceived and supervised 
this competition on behalf of the Journal/ News Editorial Board. 
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Law Office Design 


Introduction 


he Journal’s 1983 Law Office 

Design Competition recog- 

nizes outstanding achieve- 

ment in law office construc- 
tion, renovation and space planning. Our 
jurors, Dennis Jenkins (last year’s Honor 
Award winner) of South Miami, Peggy 
Nye of Miami/Tampa/Orlando, Raul 
Rodriguez of Coral Gables, and Peter 
Rumpel of Jacksonville, selected the best 
from among 25 entries to award five law 
firms for attempting to achieve the “state 
of the art” in functional, visually attractive 
law office design. 

We asked our entrants to state the law 
firm’s specific space requirements and 
design objectives. We wanted to know how 
they were met. If any unusual or unique 
architectural concepts or engineering 
methods were used, we requested a 
description of how these features en- 
hanced the way in which the law firm used 
its new or renovated space. 

In the event any outstanding design 
“firsts” were achieved, we wanted to know 
about them. Most importantly, if any 


design significantly advanced the general 
“state of the art” of the law office as a more 
effective workplace, we requested informa- 
tion about this. Finally, all entrants were 
asked to explain why their submission de- 
served special recognition. 


This design competition was announced 
in the spring in the Bar Newss and received 
special mention in Contact, the newsletter 
of the Florida Chapter of the American 
Institute of Architects. Several additional 
stories about the competition appeared in 
the Bar New's during the summer months. 


Each of the 25 submissions we received 
was accompanied by color slides and 
several black and white photographs. 


The photographs featured on these 
pages were selected by our four jurors to 
honor the winning law firms and their 
architects or designers. We congratulate 
these Honor and Merit Award winners and 
commend their architects and interior de- 
signers for developing highly attractive, 
well planned workplaces conducive to 
productivity and efficiency. 
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The interior designer for Leesfield and Blackburn, P.A., selected colors, finishes and 
furnishings to create a fresh yet sophisticated environment for the attorneys and 
clients, as demonstrated in the reception area. The design of the interior space 
focuses on a strong linear spine central to each floor, which is highlighted by the 
strikingly lit vaulted ceiling. This open design enhances and recognizes the strong 
interplay between attorneys, staff, and equipment. Clients and visitors are brought 
from the comfortable lower level reception area to the second floor by elevator, 
which opens on the spine of the upper floor. 
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Award Honor 


Wolfberg, Alvarez, Taracido & Associates 


Architects 


Shelley Wolfberg 
Design consultant 


Photography by Dan Forer 


eesfield & Blackburn, P.A.’s 

unique design features emphasize 

the integral work relationship 

between lawyers, staff and equip- 
ment. The building was designed for 
maximum communication. Preplanning 
and design called for installation of the 
state of the art telecommunication system 
in combination with the word processing 
center. This allows for communication 
with national research sources and is 
further supported by the most advanced 
photocopy and postage equipment, 
working to maximum efficiency through 
strength of design. 


Leesfield and Blackburn, P.A. 


2350 South Dixie Highway 


Miami 


On the ground floor, adjacent to the reception area, Leesfield and Blackburn, P.A., 
has a large conference room/audiovisual center. Bordering the conference room is 
a fire-proofed evidence room designed with individual bins for large and small 
exhibits, X-rays and demonstrative evidence. This room provides maximum security 
for trial evidence and easy access from the conference/audiovisual center. 


A_ separate, self-contained copying 
center is located within the library, and the 
word processing center is adjacent to the 
telecommunication sources. Paralegal and 
secretarial stations were designed with an 
emphasis on communication between 
attorneys and staff and convenience to 
equipment. The audiovisual center, 
recessed in the walls of the ground floor 
conference room, is the focal point of an 
ongoing continuing legal education pro- 
gram, and to replay depositions and in- 
vestigative productions. The construction 
of a fireproof evidence room with 
individual storage bins for each active file 


guarantees security of important trial 
exhibits for each case. 


In purchasing this building, the firm 
sought to establish an identity and 
presence of its own. The space created a 
unified, free-flowing work environment 
where attorneys and office staff would 
have the maximum amount of interaction 
but necessary privacy to conduct a trial 
practice. 


The firm adds, “We succeeded in making 
this building easy for our clients to appre- 
ciate and identify, but more importantly, 
easy for us to work in.” 
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Renovation 


James V. Caltagirone 


and Norman S. Cannella 
111 South Moody Avenue 
Tampa 


Architectural sensitivity is given to the existing high quality craftsmanship 


in the structure. Special attention to details and to a distinctive color scheme 


enhances and reinforces the architectural elements in this renovation. 


he law firms of James V. 

Caltagirone and Norman S. 

Cannella purchased an old, 

bungalow-styled residence in a 
Tampa neighborhood on a main east-west 
thoroughfare, and in an area near the 
downtown area currently in transition to 
professional offices. They employ six 
persons, and finding the existing floor 
space was inadequate for their need, added 
450 square feet and a new entry, all of 
which is in keeping with the original 
structure. 
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Abell & Garcia Architects 


Suzannah G. O’Brien, interior design 


Duffala von Thaden 
& Associates 


Recognized already by preservationists, 
this building contributes substantially to a 
transitional neighborhood while it reaffirms 
a positive image for the practice of law. 


A 


Awards Merit: 


McDermott, Will and Emery 


700 Brickell Ave. 


Extremely high quality millwork is featured 
in a consistently well-detailed and care- 
fully crafted interior. 


Richard Plummer 
Winston K. Lippert 
Interior designers 


Through the use of heavy adjustable louvres the designers for 
McDermott, Will and Emery achieve a see-through to the office and an 
outside city view conference room. The louvres in the conference room 
are backed with glass panels for sound privacy. 


n elegant, yet traditional design 
was chosen by this Chicago- 
based firm for its Miami office. 
After designing an initial office 
of approximately 4,000 square feet the firm 
achieved a merger with an older local firm 
requiring the size be tripled to a final 9,464 
square feet of office space. There was a 
three-phase pattern of growth. 


Extremely high quality millwork is 
featured in a consistently well-detailed and 
carefully crafted interior that incorporates 
sound absorbent open plan systems and a 
lean, functional library. 

Centralized filing and word processing 
are important features of this prestigious, 
merit award winning design. 
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Miami 
ib... 
: 


New Construction 


Holland and Knight 


1200 Brickell Avenue 
Miami 


olland and Knight sought a 

unique design that would depart 

from the usual image of “long 

established-conservative” law 
firms as part of its Miami expansion. The 
flavor of post-modern and art deco design 
serves to show that the firm is in touch with 
the latest in architecture, as well as the 
cherished history of the city. 

The new design required provision for 
integrating diverse legal specialties, and 
also allows ease of expansion for any 
department of the firm. 

The high-rise building in which the firm 
is located has an unconventional, butter- 
fly shape which required innovative space 
planning. The consistently high quality 
interior finishes reflect very professional 
design with partners’ and associates’ 
offices of nearly equal size and generous 
use of natural daylight. 

Support staff areas are highly accessible 
and feature integrated copy centers, word 
and data processing areas, lunchrooms 
and well located storage rooms. 

Holland and Knight’s Miami office re- 
ceived one of two awards of merit given in 
the new construction category of the 1983 
law office design competition. No honor 
award was presented by the judges. 


The top of the staircase serves to present 
a spectacular view of Biscayne Bay from 
the 1 4th floor lobby through the glass wall 
of the main conference room. The need 
for confidentiality in the law firm is 
answered with insulated walls which run 
to slab height, in a telephone booth for 
visitors, and in a private caucus room 
immediately adjacent to the main 
conference room. 


Borrowed light allows all offices, interior 
work areas, conference rooms, and the 
library to enjoy the natural daylight and 
unobstructed views of the sky and bay. 
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Gwen Wishman Design Associates, Inc. 
Architectural and interior design 


Hildebrandt, Inc. 
Space planning consultant, 
project supervisor 


|. 
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Awards 


Baker and Hostetler 


1300 Barnett Plaza 
Orlando 


trategic placement of support 

functions, flexibility to accommo- 

date future automation, and an 

emphasis on maximizing efficiency 
of the office mark this merit award winning 
design for the Orlando office of this nation- 
wide law firm. 

A color sequency system that progresses 
in intensity throughout the space helps 
achieve a subtle awareness of one’s 
position relative to the reception area, 
where the lightest color is introduced. An 
open library displays the firm’s impressive 
legal resource capabilities, and the filing 


The open library of Baker and Hostetler impresses a client touring the facility 
with the scope of the firm’s legal resource capabilities. As an integral part of the 
whole space, its accessibility has encouraged increased usage. Care was taken 
to ensure that the library’s study and work areas were situated to provide the 
privacy necessary for efficient research work. 


system utilizes open shelving and a coding 
system correlated with the firm’s other 
offices. A computer terminal and data 
facilities are connected directly to a main 
frame operation in the firm’s Cleveland 
headquarters, as is the fully-automated 
telephone system with its direct links, pre- 
programmed memory, message center, 
automatic call forwarding, and office 
security. 

Interaction of staff support areas and 
careful attention to work stations are 
highlights of this sophisticated law office 
design. 
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Oliver Design Group 


Baker and Hostetler combine open, semi- 
open and enclosed areas within a plan 
that utilizes custom-designed furniture, 
quality stock items and finish materials 
reflective of a progressive, southern law 
firm. 


A word about articles for the Journal... . 


The Journal publishes articles on as large a variety of subjects as possible, hoping to provide infor- 
mation about each member's area of practice at least once or twice a year. If it has failed to discuss a 
subject of special interest to you, here’s how you can help ensure such a discussion in a future issue: - 


e Suggest a topic of general interest that you would like to see an article discuss. 


e If you know a lawyer who is an expert on that area of the law, send us his name, or ask him to write 
such an article and submit it to the Journal. 


e If you have special knowledge of an area of the law not recently discussed, write an article about it 
and submit to the Journal. 


The Journal can best use articles when they do not exceed 15 doublespaced lettersize pages. Cases 
and references may be cited in the text or may be added in footnotes. Especially preferred are practical 
how-to-do-it articles. 


Write: Managing Editor, The Florida Bar Journal, Tallahassee, Florida 32301. 


Designation credit under The Florida Bar Designation Plan may be granted to authors whose 
published articles treat approved designations. The number of credit hours will be determined by the 
Designation Committee upon request following publication. 


HONORE’ DAUMIER’S famous lithographs of 
LES GENS DE JUSTICE (MEN OF JUSTICE) brought to 
life in 7 color hand silk screened prints. Each print has 
an artfully lettered captioned, worded as shown below 
their respective prints. Image size 13” x 16’’ — Framed 
size 20” x 24’. Framed prints are double matted under 
non-glare plastic. 

Mail Order To: C.V. DORST®618 N.W. HIGH STREET 
BOCA RATON, FL 33432¢(305)395-4918 


UNFRAMED PRINTS PRINT NO(S) TOTAL 


One To Three Single 
Unframed Prints — $35 Each 


Or All Four For $120 


PRINT 1 — “You are pretty. We will easily prove that your PRINT 2 — “‘Now then, dear colleagues, you are wrong to 
husband made all the mistakes. dispute without an audience... This is the place where litigants 


lose cases... but lawyers should never waste their words here."’ FRAMED PRINTS 


One To Three Single 
Framed Prints — $85 Each 


Or All Four For $300 


— 9 


Sub-Total 


Sh Add 
Frame or 5% 
Color Wal 
alnut Fla. Resident 
d 5% 


Sales Tax 
Grand Total 
SOLD TO: 


Name: 


PRINT 3 — ‘‘Too bad that charming little woman didn't retain PRINT 4 — “‘You insulted me in your discourse, but | will 

me to defend her. What a pleasure it would have been force you to see the truth.” “I am not afraid of you! | possess Address: 

denouncing her husband."’ the hacag degree of civil courage. | never respond to a Street City State Zip 
challenge." 
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Tax Law Notes 


by David M. Richardson 


A landowner is entitled to a charitable 
deduction for federal income tax purposes 
if he makes a “qualified conservation con- 
tribution” (“QCC”) with respect to the 
land.!- A QCC is a contribution of a 
qualified real property interest (one of 
three types of partial interests), to a quali- 
fied organization exclusively for conserva- 
tion purposes.2 The deduction will be 
allowed even though, in many cases, the 
contribution does not alter the land- 
owner’s intended use of the property. This 
article contains an overview of QCCs, in- 
cluding a discussion of the background of 
the present statutory provisions, the three 
elements that make up a QCC, and the 
valuation of a QCC. 


Background 

In the Tax Reform Act of 1969, 
Congress first established the general rule 
that no deduction will be allowed for 
federal income, gift and estate tax 
purposes of charitable contributions of less 
than the donor’s entire interest in 
property.* Although not set forth in the 
statutory provisions, the legislative 
history and the regulations that followed§ 
provided an exception to the general rule 
for certain gifts of “open space easements 
in gross” conveyed to charitable organiza- 
tions in perpetuity. Provisions in the Tax 
Reform Act of 1976 and the Tax Reduc- 
tion and Simplification Act of 19777 pro- 
vided statutory authority for deductions 
for contributions of certain partial 
interests in real property where the contri- 
bution was exclusively for conservation 
purposes. It was not clear whether those 
provisions were intended to replace or 
supplement the exception set forth in the 
legislative history and regulations under 
the Tax Reform Act of 1969. Furthermore, 
the 1976 and 1977 legislation applied only 
to contributions made before June 14, 
1981.8 


Because of the confusion as to whether 
gifts of open space easements in gross con- 
tinued to be viable after the 1976 and 1977 


Tax Incentives for Qualified 
Conservation Contributions 


legislation and because of the June 14, 
1981, expiration date, Congress again 
addressed the issue in the Tax Treatment 
Extension Act of 1980.9 The Act provided 
that the general rule of nondeductibility 
for a contribution of less than a taxpayer's 
entire interest in property does not apply to 
a QCC as that term was defined in new 
Section 170(h) of the Code.!° 


Definition of Qualified Conservation 
Contribution 

Section 170(h)(1) of the Code defines the 
term “qualified conservation contribu- 
tion” as a contribution: (a) of a qualified 
real property interest, (b) to a qualified 
organization, (c) exclusively for conserva- 
tion purposes. The statute further defines 
each of these phrases. 

Qualified Real Property Interest. 
Qualified real property interests include: 
the donor’s entire interest in the property 
other than a retained “qualified mineral 
interest”; a remainder interest in real 
property; and a perpetual conservation 
restriction.!! 

Congress recognized that many land- 
owners who might be willing to contribute 
their property would not do so unless they 
were permitted to retain the mineral rights. 
The Code therefore specifically provides 
that even though the donor retains a 
“qualified mineral interest,” he will not be 
precluded from taking a charitable deduc- 
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tion for a gift of the balance of his interest 
in the property. 

However, the proposed regulations state 
that such an interest will not be considered 
a qualified real property interest “if at any 
time over the entire term of the taxpayer’s 
interest in such property the taxpayer 
transferred any portion of that interest 
... to any other person.”!? Arguably, a sale 
of one parcel from a larger tract or per- 
haps even the placing of a mortgage on the 
property would be considered a transfer of 
a portion of the donor’s interest. The origin 
of this provision in the regulations is ap- 
parently a comment in the Senate Finance 
Committee Report to the effect that a 
transfer of part of the donor’s interest toa 
related person for the purpose of retaining 
control of more than a qualified mineral 
interest or to reduce the interest that would 
otherwise have been contributed, should 
defeat favorable characterization of the 
donated interest.'3 As drafted, the pro- 
posed regulation is overbroad to protect 
against such abuse. 

Section 170(h)(6) of the Code defines a 
“qualified mineral interest” to include only 
subsurface oil, gas or other minerals and 
the right of access to such minerals. In fur- 
therance of its conservation purpose, the 
statute provides that there will be no QCC 
in the case of a retained mineral interest if 
surface mining is permitted.'4 

A remainder interest in real property 
may also be a qualified real property 

interest. However, the proposed regu- 
lations again deny qualified real prop- 
erty interest status to a gift of a re- 
mainder interest if the taxpayer had at any 
time “transferred any portion of the 
interest .. . to any other person.”5 As indi- 
cated above, this provision is broader than 
necessary. Another limitation in the case of 
remainder interests is that the contribution 
will not be a QCC if the tenants for life or 
for a term of years can use the property ina 
manner that diminishes the conservation 
objective sought to be obtained by the 
gift.'6 


i 
5 
andy, 


The third form of qualified real property 
interest is a perpetual conservation restric- 
tion which includes both affirmative and 
negative easements, and similar interests 
under state real property law, which are 
granted in perpetuity. A typical perpetual 
conservation restriction is described in 
LTR 8247024,'7 in which the donors 
owned an operating ranch. They proposed 
to give to a qualified organization a per- 
petual easement which would permit the 
organization “the right to identify, pre- 
serve, and protect in perpetuity the 
natural, open space, and_ ecological 
features of the ranch, its natural flora and 
fauna, and its water resources.”!® Under 
the deed of easement, there was both a list 
of prohibited activities (such as subdivi- 
sion, construction of signs or billboards, 
and establishment of commercial or 
industrial facilities), and certain reserved 
rights (such as the right to continue the 
operation of the ranch, including the use of 
herbicides, pesticides and fungicides, and 
the construction of five additional resi- 
dences on the property). 

Qualified Organization. To qualify as a 
QCC, the qualified real property interest 
must be given to a “qualified organiza- 
tion.” Section 170(h)(3) of the Code 


provides that eligible donees include: 
federal, state and local governmental units; 
Section 50I(c)(3) organizations that are 
publicly supported as described in Section 
170(b)(1)(A)(vi) or Section 509(a)(2) of the 
Code; and certain organizations controlled 
by the foregoing eligible donees. 

The proposed regulations require that 
the organization “have the resources to en- 
force the restrictions” and that it be able to 
demonstrate its commitment to preserve 
the conservation purposes of the dona- 
tion.'9 Presumably, governmental units 
will meet the “resources” requirement; 
however, no guidance is offered by the 
proposed regulations as to how to establish 
that any other proposed donee has the 
resources to enforce the restrictions. 

Conservation Purposes. The third 
requisite for a QCC is that the gift be made 
exclusively for conservation purposes. 
Section 170(h)(4)(A) of the Code describes 
four objectives that fall within the term 
“conservation purpose.” They are: 

(i) the preservation of land areas for 
outdoor recreation by, or the education of, 
the general public; 

(ii) the protection of a relatively natural 
habitat of fish, wildlife, or plants, or 
similar ecosystem; 


Industrial Valley 
Title Insurance 
Company 


want to be one of them. 


Gentlemen, please send me information concerning agency or ap- 
proved attorneys representation for |VT —the title insurance company 
with a reputation for solid, accurate, on-time service. | understand IVT 
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with some of the finest attorneys in 13 Eastern seaboard states. | may 
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Cut it out! 


2400 West Bay Drive 
Suite 430 

Largo 

Florida 33540 


Address 


City State 


Zip Phone 


BS. If you're really in a hurry, call Rick Alvarez at (800) 282-9827. 


632 THE FLORIDA BAR JOURNAL/NOVEMBER 1983 


(iii) the preservation of open space 
(including farm land and forest land); or 

(iv) the preservation of an historically 
important land area or a certified historic 
structure. 

An example of outdoor recreation use is 
an easement permitting public access to a 
water area for boating or fishing or to a 
hiking trail. The proposed regulations 
state that any such grant will not be con- 
sidered for conservation purposes unless it 
is for the “substantial and regular” use by 
the general public.?° It is not clear what 
impact this requirement would have on an 
easement on property located in a remote 
section of the country. 

The conservation purpose test is also 
met if the objective is to protect “a 
relatively natural habitat of fish, wildlife, 
or plants, or similar ecosystem.”! In re- 
stating the statutory provisions, the pro- 
posed regulations add a requirement that 
the habitat or ecosystem be “significant.”?2 
Although the word “significant” is used in 
the legislative history,” its role is not clear. 
Thus, areas which contribute to the “eco- 
logical viability” of a local, state or na- 
tional park are defined as “significant,” 
whether or not they have any independent 
significance.24 Furthermore, the fact that 
an area has been altered by human activity 
will not necessarily disqualify its preserva- 
tion as a conservation purpose.?5 Hope- 
fully, the test of “significance” will not 
be applied so strictly as. to defeat the 
underlying purpose of the legislation. 

As to the conservation purpose of 
preserving open spaces, a dual test is 
applied. The contribution can relate to the 
“scenic enjoyment” of the public or can be 
made in accordance with a “clearly 
delineated federal, state or local govern- 
mental conservation policy.” In the case 
of a governmental conservation policy, the 
proposed regulations require something 
more than a general declaration of con- 
servation goals by a legislative body.2? For 
instance, the objective of preserving a par- 
ticular wild or scenic river or the protec- 
tion of the scenic, ecological or historic 
character of property surrounding exist- 
ing conservation sites will be considered an 
acceptable governmental conservation 
policy. 

To be for the scenic enjoyment of the 
general public, the easement must be on 
property visible to the public. This would 
normally mean visible from a public road- 
way, but could also mean visible from a 
park, waterbody or a trail accessible to the 
public. 

The proposed regulations set forth eight 


3 (GC) 


factors that may be helpful in determining 
the “scenic” character of the view, but they 
also recognize that the standard is subjec- 
tive and must be applied on a property-by- 
property, basis. The taxpayer has the 
burden of establishing the scenic character 
of the property and, at least in the first 
instance, must establish such character to 
the satisfaction of the Internal Revenue 
Service—a singularly inappropriate or- 
ganization to make such a determination. 
Perhaps a more workable procedure 
would be for the determination to be made 
by the donee organization. 

With respect to any proposed QCC de- 
signed to preserve open space, in addition 
to establishing that it either is for the scenic 
enjoyment of the general public or is 
pursuant to a clearly delineated govern- 
mental conservation policy, the taxpayer 
must establish that the contribution will 
“yield a significant public benefit.” In 
determining whether a contribution will 
yield a significant public benefit, the pro- 
posed regulations suggest consideration of 
11 factors.2° They include the uniqueness 
of the property, the intensity of land 
development, the consistency of the 
proposed open space use with public and 
private conservation programs, the likeli- 
hood that the development of the property 
would degrade the scenic, natural or 
historic character of the property, the 
opportunity for the general public to use 
the property and the importance of the 
property in attracting tourism and 
commerce to the area. 

The drafters of the proposed regulations 
recognized that in many instances a clearly 
delineated governmental policy was 
founded on something thought to provide 
a significant public benefit. With that in 
mind, the proposed regulations adopted a 
sliding scale approach for determining 
whether the clearly delineated govern- 
mental policy in fact demonstrated a 
significant public benefit.3° Thus, the more 
specific the governmental policy is with 
respect to a particular site, the more likely 
that the donation will yield a significant 
public benefit. 

Certain states, including Florida,*! grant 
ad valorem tax relief in the case of certain 
donations. Presumably, such relief is 
granted only because of some public 
benefit expected from the gift. The 
regulations should provide a safe harbor as 
to the significant public benefit require- 
ment where such tax relief is granted. 

The sliding scale approach applied to the 
relationship between a clearly delineated 
governmental policy and significant public 


benefit is not applied when the relation- 
ship is between scenic enjoyment and 
significant public benefit. The stated 
reason is that scenic enjoyment is too 
subjective and cannot as easily be matched 
with the concept of “increasing specific 
levels of government policy.”32 Conse- 
quently, the proposed regulations require 
the independent establishment of signifi- 
cant public benefit in the case of any con- 
tribution, the deduction with respect to 
which is based on “scenic enjoyment.” 
Arguably, under the proposed regulations, 
no matter how spectacular the view, a 
scenic easement will not result in a chari- 
table deduction unless the taxpayer can 
establish some other significant public 
benefit. This was not intended by Congress 
and this point should be clarified in the 
final regulations. 

The fourth category of conservation 
purpose is “the preservation of an his- 
torically important land area or a certified 
historic structure.” Under the proposed 
regulations, the standard for determining 
whether an area of land is “historically 
important,” is substantial compliance with 
the National Register Criteria for 
Evaluation.*3 Specific examples include an 


archeological site or Civil War battlefield, 
a land area within a registered historic 
district and a land area adjacent to 
property listed in the National Register of 
Historic Places, if such adjacent land 
would contribute to preservation of the 
historic or cultural integrity of the listed 
property.*4 

A building will be considered a certified 
historic structure if it is listed in the 
National Register or is located within a 
registered historic district.45 The building 
will qualify if it meets the foregoing con- 
ditions either at the time of contribution or 
on the due date of the donor’s return for 
the year within which the transfer is 
made.** Section 170(h)(4)(B) of the Code, 
but not the regulations, specifically in- 
cludes in the definition of “certified 
historic structure” any land area which is 
listed in the National Register. Since the 
proposed regulations purport to define 
“certified historic structure,” they would 
be clearer if they included a reference to 
listed land areas. 

The proposed regulations require that a 
conservation easement that prohibits 
destruction or alteration of architectural 
characteristics either within or without the 
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certified historic structure also permit the 
general public a “substantial and regular 
opportunity” to view the architectural 
characteristics of the structure.*7 Under- 
lying this public access rule apparently is 
the thought that there would be no signifi- 
cant public benefit without such access. 
However, it would seem that the 
preservation of a certified historic struc- 
ture would, in and of itself, be a significant 
public benefit. 

The question of public access also comes 
up in the discussion in the regulations of 
the “exclusively for conservation pur- 
poses” requirement. Section 1.170A- 
13(e)(2) of the proposed regulations 
permits a limitation on public access if the 
limitation “is necessary for the protection 
of the conservation interests that are the 
basis of the deduction.” The inference is 
that if a limitation on public access is not 
necessary for the protection of those 
interests, then public access must be 
provided in order for the gift to qualify asa 
acc. 

Public access is appropriate if it is 
intended that the gift qualify under the 
conservation purpose of preserving land 
areas for outdoor recreation by, or 
education of, the general public. However, 
public access is neither necessary nor 
appropriate for gifts that qualify under the 
other conservation purposes. Hopefully, 
the public access requirement will be 
eliminated before the final regulations are 
published. 


Valuation 

The valuation of a QCC that consists of 
either a remainder interest or the entire 
interest of the donor other than a qualified 
mineral interest is not particularly diffi- 
cult. Remainder interests are to be valued 
actuarily in the manner described in Reg. 
1.170A-12.38 For this purpose, depreci- 
ation and depletion, as well as any re- 
strictions placed on the property for 
conservation purposes,*? must be taken 
into account. Where the donor has 
retained only a qualified mineral interest, 
the proposed regulations say that the value 
of the gift is the value of the surface rights 
in the property.* 

Because of the lack of precedent, the 
valuation of a perpetual conservation re- 
striction will be difficult. The proposed 
regulations adopt the approach of Reve- 
nue Ruling 73-339,4! which is to use the 
difference between the fair market value of 
the land before the gift and the fair market 
value of the land subject to the 
restriction. If only a part of the taxpayer's 


or his family’s*? contiguous tract is made 
the subject of the gift, then the entire con- 
tiguous tract is valued before and after the 
gift. This has the effect of reducing the 
amount of the charitable contribution 
where the retained, unencumbered 
property is enhanced in value by the gift. 

In the case of any QCC, the basis of the 
retained interest in the property is the 
adjusted basis of the property prior to the 
gift, reduced by a proportionate part of 
such basis attributable to the contributed 
interest.43 


Conclusion 

Few people would question the desira- 
bility of fostering the conservation objec- 
tives set forth in Section 170(h) of the 
Code. However, most people would 
question the desirability of making the 
Internal Revenue Service the judge of 
whether a particular proposed contribu- 
tion fits within those objectives. If one 
accepts the role of the Internal Revenue 
Code and the Internal Revenue Service in 
this area, as indeed one must, then the 
statute and, with some fine-tuning, the 
proposed regulations, provide a workable 
framework for taxpayers wishing to make 
qualified charitable contributions. BI 


David M. Richardson is a member 
of Valdes-Fauli, Richardson, Cobb & 
Petrey, Miami. He received his LL.B. 
from Columbia and his LL.M. in 
Taxation from New York University. 
He was chairman of the Tax Section 
in 1981-82 and chairman of the Tax 
Certification Committee in 1982-83. 

He writes this column on behalf of 
the Tax Section, Henry H. Raattama, 
Jr., chairman, and Lauren Detzel and 
Peter Kirkwood, coeditors. 


§170(f)(3)(B)(iii). 

21.R.C. §170(h)(1). 

3Pub. L. No. 91-172, §201(a)(1), 83 Stat. 642 
(1969). 

4Conr. COMM. REP. 91-782, 1969-3 C.B. 
644, 654. 

5 Reg. §1.170A-7(b)(1)(ii). 

®Pub. L. No. 94-455, §2124(e), 90 Stat. 1520, 
1919 (1976). 

7Pub. L. No. 95-30, §309, 91 Stat. 126, 154 
(1977). 

*Id., §309(b)(2) at 154. 

°Pub. L. No. 96-541, §6, 94 Stat. 3204, 3206 
(1980). 

R.C. §170(f)(3)(B)(iii). 

"ER.C. §170(h)(2). 

'2Proposed Reg. §1.170A-13(b)(1). 

3S. Rep. No. 96-1007, 96 Cong. 2d Sess. 10 
(1980). See, e.g., Reg. §1.170A-7(a)(2)(i). 

'STLR.C. §170(h)(5)(B). 

'S Proposed Reg. §1.170A-13(b)(2). 

'6 Proposed Reg. §1.170A-13(g)(1). 

'7 August 18, 1982, modified by LTR 8301064, 
October 5, 1982. 

IKL.T.R. 8247024, August 18, 1982. 

')Proposed Reg. §1.170A-13(c)(1). 

?0Proposed Reg. §1.170A-13(d)(2)(ii). 

§170(h)(4)(A)(ii). 

Proposed Reg. §1.170A-13(d)(3)(i), (ii). 

23S. Rep. No. 96-1007, 96 Cong., 2d Sess. 11 
(1980). 

*4Proposed Reg. §1.170A-13(d)(3)(ii). 

25 Proposed Reg. §1.170A-13(d)(3)(i). 

261.R.C. §170(h)(4)(A)(iii). 

Proposed Reg. §1.170A-13(d)(4)(iii)(A). 

** Proposed Reg. §1.170A-13(d)(4)(ii)(A). 

*9Proposed Reg. §1.170A-13(d)(4)(iv)(A). 

*0Proposed Reg. §1.170A-13(d)(4)(vi)(A). 

31FLA. STAT. §193.501. 

Proposed Reg. §1.170A-13(d)(4)(vi)(B). 

3336 C.F.R.604(Pub. L. 89-665, 80 Stat. 915). 

34Proposed Reg. §1.170A-13(d)(5)(ii). 

35 Proposed Reg. §1.170A-13(d)(5)(iii)(A). 

36 Id. 

37 Proposed Reg. §1.170A-13(d)(5)(iii)(B). 

Proposed Reg. §1.170A-13(h)(2). 

391d. 

4° Proposed Reg. §1.170A-13(h)(1). 

41 1973-2 C.B. 68. 

4? Proposed Reg. §1.170A-13(h)(3) adopts the 
attribution rules of I.R.C. §267(c)(4) for the 
purpose of determining whose property will be 
included in the contiguous tract. 

43Proposed Reg. §1.170A-13(h)(3)(iii). 


Authors may Receive 
Designation Credit 


Articles dealing with approved 
designations of practice and 
published in The Florida Bar 
Journal can:earn credit hours for 
the author under the Florida 
Designation Plan. For more 
information write The Florida 
Bar, Designation Plan, 
Tallahassee, Florida 32301. 


634 THE FLORIDA BAR JOURNAL/NOVEMBER 1983 


RUFF BUSINESS FURNITURE 
“We're Making it Great” 


In Orlando and in Miami the Sales, Design, and Installation Professionals, 
of Thomas W. Ruff & Company, 
have created the very best office furniture dealership in Florida. 


Call, or visit, either showroom and let us show you how 


“We're Making it Great” 


Miami Area Showroom 


Orlando Area Showroom 


911 S. Orlando Ave. 1160 NW 163rd Drive 
Maitland, Florida 32751 Sunshine State Industrial Park 

Miami, Florida 33169 

(305) 628-2400 (305) 625-6600 


In Broward County Call 
(305) 523-9678 


BUSINESS 
FURNITURE 


THE FLORIDA BAR JOURNAL/NOVEMBER 1983 635 


| 
| 
Thomas W. Ruf and Company 


‘tA New Dimension 
in the Treatment of Alcoholism 
and Drug Dependency”’ 


NAPLES RESEARCH 
=< & COUNSELING CENTER 


Offering Multi-Program Approaches for 
Individuals and Families Suffering from 
Alcoholism 
@ Drug Dependencies 
© Life Adjustment 
® Food Addiction 


Our professionally staffed JCAH approved chemical dependency program 
is covered by CHAMPUS and most other group health care plans. 


CALL US TODAY for a Confidential Evaluation or Intervention Assistance 
(813) 775-4500 


9001 Tamiami Trail East, Naples, Florida 33962 
An Affiliate of The Palm Beach Institute Family of Programs, Incorporated 


AN 
Big 


Increasingly, trial lawyers are called 
upon to bring or defend a derivative civil 
suit based upon facts learned during a 
government investigation or trial. The 
spectre of such a subsequent suit has made 
it necessary for civil trial lawyers to 
become knowledgeable about the repre- 
sentation of witnesses prior to any actual 
discovery in a civil suit. This article sum- 
marizes the steps and procedures that 
should be considered by an attorney called 
upon either to represent an individual 
subpoenaed to testify before a federal 
grand jury, or who may need to consult 
with experienced criminal trial counsel in 
such a situation. 


The fifth amendment to the U.S. Consti- 
tution provides that an individual can be 
prosecuted for a federal criminal offense 
only after indictment by a grand jury.' The 
function of the grand jury is to determine 
whether the available evidence is suffi- 
cient to establish probable cause to believe 
that a crime has been committed and thata 
specific individual has committed that 
crime.? While the grand jury was designed 
to serve as a shield to protect the public 
from overzealous, arbitrary and oppres- 
sive prosecutorial activity by interposing a 
“lay buffer” between the prosecutor and 
the public,? the grand jury has evolved into 
the “single most powerful tool” in the 
government's investigative arsenal.‘ 

The government in recent years has 
expanded the use of the grand jury to 
investigate crimes which in the past were 
subject to inquiry only by government 
agencies on an administrative level. For 
example, criminal tax offenses, tradi- 
tionally investigated by the Internal Reve- 
nue Service pursuant to its summons 
powers, have become the object of a 
tremendous number of grand jury 
investigations.‘ 

The extensive and intensive use of the 
grand jury has created a relatively new and 
highly specialized area of the law focusing 
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Representation of Witnesses Before 
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upon and cognizant of the rights and 
obligations of a witness subpoenaed to 
testify before a grand jury.® It is impera- 
tive, therefore, that a practitioner called 
upon to represent such an individual either 


-master, or associate with counsel who has 


mastered, the intricacies of grand jury 
representation. 


Initial Procedures Upon Service of 
Subpoena 

Prosecutors often attempt to capitalize 
on the element of surprise by scheduling 
the appearance of the witness very soon 
after the service of a subpoena, thereby 
severely limiting the witness’ available time 
to prepare. Moreover, since clients almost 
invariably wait until the last possible 
moment to consult with counsel, the ex- 
perienced practitioner should in most cases 
undertake to postpone the return date of 
the subpoena. The practitioner will at- 
tempt to obtain the continuance from the 
assistant U.S. attorney (“AUSA”) assigned 
to the matter. A continuance can often be 
obtained by informing the assigned AUSA 
that unless granted, the practitioner will be 
unable to properly review the matter and, 
in an abundance of caution, will be com- 
pelled to advise the client to assert a 
testimonial privilege and to refuse to testi- 
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fy or otherwise respond to the subpoena. 

After obtaining a continuance, the prac- 
titioner should conduct an initial inter- 
view of the client. At the outset of the con- 
sultation, the practitioner should inform 
the client that all communications between 
them and all documents prepared by the 
attorney are protected from compelled dis- 
closure, except as noted below, by the 
attorney-client and/or work product 
privileges.’ To maximize the protection 
afforded by these privileges, however, it is 
imperative that the client be specifically 
directed not to discuss any of these com- 
munications or discussions, in whole or in 
part, with any third party, so as not to 
waive any privilege. The client should also 
be instructed not to discuss the facts and 
circumstances surrounding the client’s 
appearance before the grand jury with 
anyone, except upon advice of counsel. 

Despite the protection afforded by the 
privileges, the experienced practitioner 
will recognize, and the client should be ad- 
vised, that the government has recently 
begun to serve a number of subpoenas 
upon attorneys seeking compelled disclo- 
sure of privileged information under the 
crime-fraud exception to the attorney- 
client and work product privileges.? The 
government has sometimes contended that 
if an attorney obtains information about 
even past or present, as opposed to future, 
criminal conduct, and immediate dis- 
closure is not made to a government offi- 
cial, the attorney has engaged in a “cover- 
up” of the criminal conduct resulting in the 
Vitiation of the privileges.'® 

During the initial consultation, counsel 
should review the procedures before the 
grand jury, including its secrecy rules and 
the absence of counsel in the grand jury 
room. With respect to grand jury secrecy, 
two June 1983 Supreme Court decisions, 
United States v. Sells Engineering, Inc., 
and United States v. Baggot, will make it 
much more difficult for the government to 
obtain disclosure of information pro- 
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duced before the grand jury for civil in- 
vestigative purposes.'! After describing 
grand jury procedures, the practitioner 
should fully interview the client and 
examine documents in his or _ her 
possession in order to determine what in- 
formation, if any, the client has regarding 
the matter which is the subject of the grand 
jury appearance. Certain information 
about the nature of the investigation may 
be obtained from the “advice of rights” 


form attached to the subpoena. However, 
this form will provide little more than the 
type of federal criminal violation under 
investigation by the grand jury.!? 

The client should specifically be asked if 
he or she has had any contact with, or has 
been previously interviewed by, any 
government agent or official and, if so, the 
nature of the contact, the subject matter 
discussed and whether an affidavit or other 
sworn statement was provided. The prac- 
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titioner should consider and ask the client 
whether the facts already in the possession 
of the government suggest the possibility 
of electronic surveillance. When applica- 
ble, a request should be made tothe AUSA 
to affirm or deny the existence of elec- 
tronic surveillance in the matter under 
inquiry.!3 At this preliminary stage, the 
experienced practitioner will not contact 
other individuals allegedly involved in the 
grand jury’s investigation, as this may alert 
these parties to their own possible criminal 
exposure, cause a “race” to the AUSA for 
immunity and weaken the client’s bar- 
gaining position in any later attempt to 
obtain immunity.!4 

In the initial discussion with the client, 
the practitioner should be alert to facts 
which indicate the client’s possible com- 
mission of or participation in crimes which 
are unrelated to those which may be the 
subject of the present grand jury investiga- 
tion. Often an experienced practitioner 
will recognize the significance of a factual 
disclosure which indicates possible tax or 
securities fraud violations. For example, it 
is a rare client in a “kickback” investiga- 
tion who has not taken the allegedly illegal 
payments as deductions for income tax 
purposes. The recognition of these types of 
problems essential so that the 
practitioner may protect the client’s 
interests, either by advising the client to 
take early corrective measures or througha 
request for immunity. 

At the initial consultation, the practi- 
tioner should also review the type of sub- 
poena that has been served. A subpoena 
duces tecum calls for the production in the 
grand jury of certain documents, records 
or other tangible things, such as hand- 
writing exemplars, voice samples and 
fingerprints.'S The person who has been 
issued such a subpoena usually is called 
upon to answer some questions regarding 
the identity, origin and authenticity of the 
documents requested. A subpoena ad testi- 


ficandum commands the witness to appear 


to testify before the grand jury without 
documents.' Often a subpoena will seek 
both documents and testimony. 

In connection with any subpoena duces 
tecum, despite the current debate concern- 
ing the length of time a client is required to 
maintain his or her records,'7 once sub- 
poenaed these records cannot be 


destroyed. The experienced practitioner 
will inform the client that while pro- 
cedures may be available to resist the pro- 
duction of subpoenaed documents, it is 
imperative that such documents not be 
hidden, 


altered, tampered with or 


| 
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destroyed. It is at least a mild understate- 
ment to note that investigating agents and 
AUSAs react strongly to the disappear- 
ance and/or alteration of subpoenaed 
books and records, and the client must be 
specifically informed of the substantial risk 
of a charge of obstruction of justice in the 
event of any such occurrence.!8 

After the initial client interview, the 
practitioner should attempt to accumulate 
as much information as possible concern- 
ing the nature of the grand jury proceeding 
to determine if an appropriate challenge to 
the grand jury is available. The practitioner 
may ask the clerk of the court: (1) when 
and how the grand jury was empanelled; 
(2) when it will expire; (3) whether it is a 
special or regular grard jury;!9 and (4) if 
special, whether its life has been extended. 
If numerous grand juries are sitting in a 
district, this information, however, may 
not easily be obtained. 

Next, it is imperative that the practi- 
tioner contact the assigned AUSA. As the 
government attorney in charge of the 
investigation, certain information may 
properly be obtained from the AUSA. For 
example, AUSAs often are responsive to 
the practitioner’s attempt to identify a 
client’s status as a “custodian of records,” 
“witness,” “subject” or “target.” The 
United States Attorney’s Manual, Title 9, 
§9-11.000 et seq. defines a “target” as: 


. . @ person as to whom the prosecutor or a 
grand jury has substantial information linking 
him to the commission of a crime and who, in 
the judgment of the prosecutor, is a putative 
defendant. 

A “subject” of an investigation is defined as 
. a person whose conduct is within the scope 
of the grand jury’s investigation.” 


The practitioner should also immedi- 
ately request notification from the AUSA 
of any change in the status of the client and 
should request a copy of any prior 


proffer to the AUSA for a grant of im- 
munity. This immunity can be obtained 
formally (i.e., by court order), pursuant to 
statute, or informally by written agree- 
ment with the government. 

The difficulty and danger inherent in 
seeking immunity is that the government 
usually insists upon a “proffer” of a 
witness’ proposed immunized testimony 
before considering a grant of immunity.?! 
Such a proffer usually involves disclosing 
the substance or at least a summary of the 
proposed testimony. Since a “standard” 
proffer agreement permits the government 
to make derivative use of the information 
provided, the practitioner usually runs the 
risk that the proffer will give the govern- 
ment sufficient leads such that no 
immunity will be conferred. The practi- 
tioner, therefore, must be especially care- 
ful and cautious in connection with any 
proffer to the AUSA, and the experienced 
practitioner will either attempt to 
eliminate the requirement of a proffer by 
negotiation or make any proffer so 
generalized as to induce the government, if 
it wishes to pursue the areas of inquiry, to 
confer immunity on the requested witness. 


Most immunity conferred before the 
grand jury is “use” immunity, which 
protects only the testimony or information 
provided by the witness, or any evidence 
derived therefrom.22, However, “use” im- 
munity will not prevent a criminal prosecu- 
tion of the witness based upon information 
derived from a source wholly independent 
of that witness’ testimony.?3 Moreover, the 
client must be informed that even where 
immunity is granted, the grant does not 
cover and will not prevent prosecution for 
a false statement or for perjury.24 The 
client, therefore, must be specifically 
instructed about the importance of telling 
the truth at all times. 

If the procedures outlined above are un- 
available or if immunity cannot be 
obtained on grounds satisfactory to the 
practitioner and client (and even if 
immunity is obtained), the practitioner 
and the client then must carefully review 
the decision whether to testify and the 
scope of the client’s proposed testimony. 


Testimony and/or Privilege Assertion 
Regardless of whether the witness will 
testify with or without a grant of immuni- 
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statement or affidavit previously obtained 
from the client. With respect to a non- 
subject, nontarget, the practitioner may 
attempt to avoid the necessity of an 
appearance of the witness before the grand 
jury by offering the AUSA either: an 
agency interview, an interview with the 
AUSA, or a deposition-type proceeding. 
The practitioner should accompany the 
client and attend any meeting scheduled in 
lieu of a grand jury appearance. For a 
records custodian, the practitioner may 
offer to produce the requested documents 
outside the grand jury.?° 

In circumstances in which the prac- 
titioner learns that his or her client is either 
a subject or a target of an investigation, the 
practitioner should consider making a 


*Not an endangered species. 
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ty, the practitioner should now attempt to 
gather a// relevant facts and consult with 
third parties and/or their attorneys to 
determine the potential areas of inquiry. In 
this regard, the practitioner should not, 
except in most unusual circumstances, 
represent two or more witnesses in the 
same grand jury investigation since the 
possibility of conflict in this area is 
especially acute.?5 

When a client is permitted to testify, 
whether pursuant to immunity or other- 
wise, the potential areas of questioning 
should be carefully reviewed and explored. 
The AUSA, on occasion, may be willing to 
inform the practitioner of the possible 
areas of inquiry in order to permit the 
grand jury appearance to be expeditiously 
completed.?¢ 

The practitioner should review with the 
client, if he or she has not done so earlier, 
the “fact of life” that counsel may not 
accompany a witness into the grand jury 
room.27 In most districts, a witness may be 
given a pad on which to take notes since a 
transcript of testimony will not be 
provided. The experienced practitioner 
will instruct the witness in the grand jury 
room to request at the commencement of 
the appearance a copy of any prior 
statement or testimony if not previously 
provided, and to request a transcript of or 
permission to record the testimony.”* The 
practitioner may provide the client with an 
opening statement to be read before the 
grand jury in appropriate circumstances. 
For example, if a prior sworn statement is 
not made available, a client may be 
provided with a statement explaining the 
circumstances under which the prior state- 
ment was obtained and the need to review 
it in order to provide complete and ac- 
curate testimony before the grand jury. 


The practitioner may also provide the 
client with statements if one or more 
privileges are to be asserted. 

The practitioner should carefully review 
with the client any applicable constitu- 
tional privileges. If the client is a “subject” 
or a “target” of the investigation and the 
possibility of self-incrimination exists, the 
AUSA should be notified by letter of the 
assertion. The United States Attorney's 
Manual, while not binding upon the 
government, provides that the testimony 
of a target should normally be excused by 
the AUSA after such notification.?9 

The privileges available to a witness may 
include the fifth amendment privilege 
against self-incrimination, which affords a 
witness the same protection as a party de- 
fendant.3° Once a prima facie claim of 
privilege is raised, it is incumbent upon the 
government to make it “perfectly clear” 
that the response “cannot possibly” tend to 
incriminate, with all doubts being resolved 
against the government.3! Although a 
number of formulations exist, the client 
may be advised to assert this privilege in 
the following manner: “I respectfully 
refuse to answer because to do so might 
tend to incriminate me.” 

The experienced practitioner will advise 
and caution his client not to risk waiver of 
the privilege against self-incrimination by 
answering what the witness believes to be 
“introductory” or “innocuous” questions 
posed by the AUSA.#2 

It should be noted that although the fifth 
amendment privilege against self- 
incrimination provides broad protection, 
the privilege generally is inapplicable to 
“nontestimonial” disclosures such as 
handwriting exemplars, fingerprints, 
blood samples and voice exemplars. The 
privilege does not apply to document 


production by corporations, partnerships, 
or associations whether such documents 
are in possession of the company or its 
counsel; may not apply to “required 
records”; and may no longer apply for 
business records of a sole proprietorship.33 

Other privileges which may be available 
to a witness in the grand jury include the 
attorney-client privilege and the marital 
privilege.*4 

Depending on the jurisdiction and the 
particular facts of the case, the client may 
also be permitted to consult with counsel 
after each question or series of questions.35 
The necessity and reasons for consultation 
after each series of questions depend upon 
a number of considerations. First, the 
client may be questioned in areas not 
covered previously by the attorney. Conse- 
quently, review or postponement of testi- 
mony may be necessary. The client may be 
asked a series of questions which impact on 
a privilege not previously asserted or 
considered. The client may not be respond- 
ing as.anticipated, such as in circumstances 
in which the client has been “badgered” 
and reacts with hostility to the AUSA, or 
alternatively, decides that he can “explain 
everything” before the grand jury. The law 
in each district, therefore, should be 
reviewed to determine what limits, if any, 
are imposed upon the right of a witness 
before a grand jury to consult with counsel. 

If a witness asserts a privilege during his 
testimony, a rule to show cause for con- 
tempt may be filed by the AUSA and 
hearing will be held thereon. If the court 
enters an order directing the witness to 
answer, the witness may be held in 
contempt upon continued refusal to 
respond. The court may sentence the 
witness to incarceration for the remaining 
life of the grand jury or until such time as 
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the witness complies with the order.%¢ 
Moreover, the witness can be called before 
a new grand jury if the term of the initial 
grand jury expires. Unless the witness is an 
attorney or records custodian who 
normally will not risk a contempt cita- 
tion, the witness/client must first be 
held in contempt and sentenced before an 
appeal to the circuit court contesting the 
denial of the assertion of privilege will be 
permitted.37 

A subpoenaed party, however, need not 
always risk contempt in order to challenge 
the validity and enforceability of a 
subpoena. Although motions contesting 
grand jury subpoenas usually are un- 
successful, the practitioner should 
consider: |) a motion to quash; 2) a motion 
to modify subpoena; 3) a motion to limit a 
subpoena; and 4) a motion to terminate or 
enjoin the grand jury investigation.*8 


Conclusion 

The realm of grand jury representation 
is fraught with dangers for the general 
practitioner. For one not experienced in 
the area, it clearly presents a trap for the 
unwary and creates substantial risks for 
both the client and his counsel. Whenever a 
grand jury matter arises, it is advisable to 
consult with or retain as co-counsel a prac- 
titioner experienced in this specialized area 
of the law. BJ 
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646, 651 (9th Cir. 1978) (there is no waiver if 
disclosure is not voluntary). 

9 See, e.g., Clark v. United States, 289 U.S. 
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Criminal Law 


The Florida Castle Doctrine 


by Alan Michael Grunspan 


Ordinarily, one is obligated to retreat, 
that is, to avoid a known danger which one 
reasonably believes imminent, if he is able 
to do so without increasing the danger to 
himself.! The common law required a 
victim of an unprovoked assault to “retreat 
to the wall” before using deadly force 
against the aggressor.2,A widely recog- 
nized exception to the common law rule 
provides that one who is assaulted in 
his own dwelling and who is free from fault 
in bringing about the difficulty need not 
retreat but may stand his ground and kill 
his assailant if necessary to save himself. 

Florida recognizes “the right to stand 
one’s ground without retreating when 
violently assaulted in [one’s] own premises, 
in a difficulty which he did not provoke. . .” 
and the right to use such force as necessary 
to repel such attack.4 From the theory that 
one’s home is his castle, it follows that 
when one is in his home he has “retreated 
to the wall.”5 In Hedges v. State, the 
privilege has been applied to situations 
where the assailant was a trespasser® or an 
invitee? and is more commonly known as 
the “castle doctrine.”8 


The Leading Case 

Elsie Bobbitt was attacked without 
provocation by her husband in their jointly 
owned home, and Elsie shot her husband.’ 


The trial judge failed to instruct the jury — 


that one unlawfully attacked in one’s own 
home has no duty to retreat. Elsie Bobbitt 
was ultimately convicted of manslaughter. 

The First District Court of Appeal held 
that the “castle doctrine,” or privilege of 
nonretreat in the home applies even where 


co-occupants legally residing in the home 


are involved.’ Holding that there was no 
duty on the part of the defendant to retreat 
and that the omitted instruction should 
have been given, the court remanded with 
directions to discharge Bobbitt. On 


discretionary review, the Florida Supreme 
Court disagreed and held that “when an 
assailant and the victim are legal occupants 
of the same home, the ‘castle doctrine’ does 
not apply.”!! 


The Conflict 

The Florida Supreme Court was forced 
to choose between conflicting decisions in 
the First and Fourth District Courts of 
Appeal.!2 The First District, from which 
the Bobbitt case arose, interpreted the 
previous Supreme Court ruling in Hedges 
v. State as allowing a “castle defense” in 
circumstances “not limited to an assault by 
a trespasser.”'3 Hedges failed to indicate 
that there was a distinction between a 
lawful co-occupant and an_invitee.'4 
Hedges led the First District to reason that 
an attack by a co-occupant was no 
different than an attack by a trespasser.'5 
Accordingly, one attacked in one’s home 
had no duty to retreat, irrespective of the 
assailant’s status.!¢ 

A decision in the Fourth District, 
Connor v. State, squarely conflicted with 
the First District’s holding.'7 The Fourth 
District decided against the availability of 
the “castle defense” suggesting that its 
origins contemplated only attacks by 
external aggressors.'® The court held that 
where the assailant and the assailed are co- 
occupants of the same dwelling the “castle 
doctrine” instruction is not available. 

The Florida Supreme Court sided with 
the view held by the Fourth District that 
the “castle doctrine” instruction is una- 
vailable where the assailed and the 
assailant shared the right to remain in the 


dwelling, neither having a legal right to 
eject the other. 


Analysis 

The court divides into categories, ac- 
cording to status, those to whom the 
privilege of nonretreat would be avail- 
able.'? For example, if the original 
assailant is a trespasser, a lawful occupant 
of a dwelling ordinarily has no duty to 
retreat. 

Next, the court distinguishes between 
two groups, both of which are lawfully in 
the same dwelling. The first group is com- 
prised of persons who are lawful co- 
occupants. Members of this group are 
ordinarily required to retreat in the face of 
aggression by another member of this 
group. The second group consists of in- 
dividuals lawfully present in the home of 
the assailed person, e.g., invitees. 
Residents need not retreat to evade their 
aggression. The attack by an invitee 
renders his initially lawful presence 
unlawful. In such circumstances, the 
“castle doctrine” instruction will be avail- 
able in defense. 

Two factors were important to the 
court’s decision. First was the emphasis 
placed on the sanctity of human life, and ~ 
second, the availability of the existing stan- 
dard jury instruction, which provides:?° 


[H]owever, if the defendant was placed in a 
position of imminent danger of death or great 
bodily harm and it would have increased [her] 
own danger to retreat, then [her] use of deadly 
force likely to cause death or great bodily harm 
was justified. 


The instruction offered sufficient pro- 
tection to a defendant unlawfully attacked 
by a co-occupant when retreat would 
increase the danger.?! Absent any apparent 
increase in the danger factor, strong 
emphasis is placed on avoiding a deadly 
confrontation by the use of all reasonable 
means. As a result of her failure to retreat, 
Bobbitt thus forfeited the protection of the 
castle doctrine,?? and she was forced to rely 
upon ordinary tenets of self-defense. 
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Other Jurisdictions 

The Supreme Court’s decision in Srate v. 
Bobbitt has emerged as Florida’s resolu- 
tion of conflicting lower court cases.*4 
Other jurisdictions have also faced 
the issue. In reviewing the opinions of 
other courts, three points become appar- 
ent. First, a majority seems to be emerg- 
ing. Second, many decisions contain 
significant shortcomings whether a court 
favors a broader or narrower view of the 
“castle doctrine.” Third, the line of demar- 
cation seems to be on the right of the 
assailed, in those states favoring an 
expanded application cf the “castle 
doctrine,” whereas in states narrowly 
construing the doctrine, emphasis is placed 
on the right of the assailant. 

In the landmark case of Jones v. State,*5 
joint owners of a tavern entered into a 
deadly altercation. The Alabama Supreme 
Court, for the purpose of applying the 
doctrine, equated the commercial pro- 
prietorship with a dwelling. After stating 
the traditional application of the “castle 
doctrine”?¢ the court directed its attention 
to the requirement of retreat between the 
co-tenants. 


Why . . . should one retreat from his own 
house, when assailed by a partner or co-tenant 
any more than when assailed by a stranger who 
is lawfully on the premises? Wither shall he flee, 
and how far, and when may he be permitted to 
return? He has a lawful right to be and remain 
there, and the legal nature and value of this right 
is not abrogated by its enjoyment in connection 
with another. (emphasis added) 

[T]he doctrine of retreat . . . has no applica- 
tion to cases of this character and the right of 
self-defense may be perfect without it, where one 
partner or co-occupant is assailed by another, 
each being entitled to possession of the house or 
premises where the attack is made. (emphasis 
added) 


Alabama’s position has found support 
in the majority of states.27 The sanctity of 
the home theory has for some time found 
sympathy with courts in recognizing that a 
homeowner in many cases need not flee in 
an attempt to avoid an unprovoked attack 
occurring there.2% 

Although virtually every state recog- 
nizes some form of the “castle doc- 
trine,”2° Massachusetts affirmed its 
refusal to accept the principle in Common- 
wealth v. Barton.*© Courts, more willing to 
find at least a limited privilege to remain, 
allow the “castle doctrine” to be invoked 
when an assailant enters as a trespasser, 
but not against those lawfully on the 
premises. In State v. Grierson, it was 
held:*! 


One attacked in his home by an intruder need 


not retreat but may stand his ground and use 
reasonable force to repel the assault even though 
this may result in the death of the intruder. 
However, . . . the deceased was not an intruder 
but . . . a guest. In such cases the privilege of the 
above rule does not exist and the person 
attacked must retreat if this is a reasonable 
means of avoiding the danger consistent with his 
own safety. 


Florida does not agree with this 
minority position. Bobbitt would not 
require retreat from the attack of an 
invitee, since contemporaneously with an 
unprovoked and unjustified attack an 
invitee would lose his status, and would be 
deserving of protection no more favorable 
than that afforded a trespasser, against 
whom no retreat is required.*? Aside from 
these two positions, jurisdictions recogniz- 
ing a narrow application of the “castle 
doctrine” pattern their respective versions 
after those adopted by New Jersey and 
Pennsylvania.*3 
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Are the values of shelter, 
safety, certainty and 
freedom associated with the 
home different today from 
the days when the ‘castle 
doctrine’ first evolved? 


Decisions favoring a narrow con- 
struction of the “castle doctrine” often 
contain language which is potentially fatal 
to those decisions. The New Jersey ap- 
proach, reaffirmed in State v. Pontery, isa 
prime example.*4 A wife, having separated 
from her husband, moved into the couple’s 
jointly owned summer home. While there, 
the wife shot her husband as a result of a 
heated argument one night after the 
couple’s attempted reconciliation. No in- 
struction was given as to the privilege of 
nonretreat, since, as the court held, the 
home in which the shooting occurred was 
jointly owned by the husband and wife and 
“each had an equal right to be there.” 
(emphasis added) 

Application is relatively simple where 
both the decedent and the defendant had 
“equal rights to the property.” Would the 
result be the same in a scenario involving a 
19-year-old son who lives with his parents? 
Assume that a violent argument erupted 
resulting in the mother’s killing her son in 
response to an unprovoked assault. A 
plausible argument may be advanced that 
she has a better right to the dwelling, since 
she and her husband pay all costs associ- 
ated with the home. Consequently, their 
right to possession is greater than his since 


technically he could be forced to leave. The 
result could now differ dramatically. Since 
the right to be on the premises is no longer 
equal, the standard announced in Pontery 
is arguably inapplicable, and “the castle 
doctrine” may now be invoked in favor of 
the mother. 

A better reasoned case for the same 
proposition is found in Commonwealth v. 
Walker.35 The Pennsylvania court held the 
doctrine unavailable where the defendant 
had mortally wounded a co-occupant in 
the chest as a result of a confrontation 
between them. The court stated: “It is well 
established that a man .. . attacked in his 
own dwelling ... need not retreat... only if 
the attacker is not a member of the 
household.”?¢ (emphasis added) 

The result is no different than one would 
expect to find in a New Jersey court if both 
combatants had an “equal right to be 
there.” It would, however, clarify possible 
difficulties illustrated by some versions of 
the mother-son situation. One may 
question if criminal liability should turn on 
ancient (primarily insurance related) 
doctrines of household membership. 

Turning to those courts favoring an 
expanded use of the “castle doctrine,” 
similar difficulties arise. Finding Ala- 
bama’s decision in Jones v. State’ per- 
suasive, Justice Cardoza, in People v. 
Tomlins, described the doctrine’s 
application to the situation where a father 
killed his son in self-defense in their 
home.*8 
It is not now and has never been the law that a 
man assailed in his own dwelling is bound to 


retreat. He is under no duty to take to the fields 
and the highways, a fugitive from his home. 


Justice Cardozo would apply the castle 
doctrine regardless of whether the 
assailant shared the status of “occupant” 
with the assailed person.*? 

The difficulty with the New Jersey cases 
resurfaces, this time in reverse fashion. In 
State v. Leeper, the court held: “[O]ne 
assaulted in his own dwelling . . . is not 
bound to retreat. [T]he fact that the 
assailant is also an occupant of the 
home, with an equa/ right to be there, does 
not put upon the one assaulted any duty to 
retreat.”4° (emphasis added) 

One can easily envision circumstances 
where the characters involved do not have 
“an equal right to be there.” For example, a 
19-year-old girl lives with her father in his 
home. The daughter kills her father in 
response to an unprovoked attack. A 
meritorious argument can be made that the 
privilege of nonretreat disappears absent 
equal footing, with respect to entitlement 
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to possession of the property. The result 
contravenes the intent of the decision. 

In State v. Browning, North Carolina 
has taken a step toward siding with what 
the court termed, “the better reasoned 
cases,” in extending the “castle doctrine” to 
one who is attacked within his home or its 
curtilage by another member of the house- 
hold.#! A new trial was granted for failure 
to give the requested “castle doctrine” 
instruction where the defendant had shot 
his brother. Both men were living with 
their mother in the house where the deadly 
confrontation occurred. Yet, given the 
court’s phraseology, it appears that this 
tribunal recognized the difficulty with the 
lowa court’s holding in Leeper.4? By ab- 
staining from using the words “each having 
an equal right to be there,” the court 
avoided the shortcomings attributable to 
Leeper.*8 


The Problem with Bobbitt 

The high court in Bobbitt attempted to 
resolve a conflict in Florida law. In doing 
so, the holding engenders the same enig- 
matic result common to Pontery,*4 
Leeper,** and their progeny. The court’s 
peculiar choice of words forces the issue:* 

“[The ‘castle doctrine’ is inapplicable] 
where both Bobbitt and her husband had 
equal rights to be in the ‘castle’ and neither 
had the legal right to eject the other.” 

Plainly, given the present fact pattern 
and the precise holding, the rule applies 
only where neither occupant has the right 
to eject the other. However, if we assume 
that the court intended that the rule should 
apply whenever any household member 
claims the privilege of nonretreat, the 
decision obfuscates the desired result. 

A solution may be to examine the 
language found elsewhere in the opinion:47 
“We agree with the Fourth District and 
hold that when an assailant and the victim 
are legal occupants of the same home, the 
‘castle doctrine’ does not apply.” 

Logic dictates that the former language, 
with its emphasis on joint occupancy, is of 
greater moment than is the subsequent 
language suggesting an added restriction 
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on requiring the legal right to eject the 
other as condition precedent for disal- 
lowing the privilege of nonretreat. 
Arguably, this additional language is 
merely surplus and does not necessitate a 
pre-existing right on the part of the 
decedent to eject the defendant in order to 
preclude the latter from claiming protec- 
tion under the doctrine. No clear societal 
interest would be furthered by such a 
requirement. The surplus theory seems to 
be the only way of harmonizing the court’s 


probable intent with its holding. If Bobbitt 


was intended to include any living 
situation when both victim and assailant 
share living quarters, and not merely 
husband and wife, when neither one has 
the legal right to eject the other, the surplus 
theory seems tenable. 


Conclusion 

The Supreme Court has handed downa 
timely, if not sorely needed decision. With 
the great majority of homicides being com- 
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mitted by a close friend or relative and 
occurring with great frequency in the 
home, the effect of Bobbitt will be strongly 
felt.48 The court appears to be confined 
rigidly to its holding. Thus, it may be some 
time’ before co-occupants may avail 
themselves of the privilege of nonretreat. 

Bobbitt is certainly not within the main- 
stream of current jurisprudential philoso- 
phy. The majority of jurisdictions lean 
noticeably toward an expanded view of the 
“castle doctrine.”4? Both the court and 
some commentators justify their con- 
victions by not adopting a law which 
would make it a simpler task to justify the 
taking of human life.** One commentator, 
placing reliance on a “civilized” society, 
stated that by requiring one to leave his 
home in retreat “does not automatically 
ordain that he is forsaking a place of 
safety for one wrought with danger.”5! 
This may be the case in a closely knit com- 
munity, but would downtown residents of 
Miami, New York, Chicago, or Los 
Angeles be justified (or so naive) in feeling 
confident with this assertion? 

The privilege of nonretreat should not 
be extended to embrace all cases involving 
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co-occupants. There are, however, a 
multitude of considered choices. Perhaps 
one of the best was offered by the United 
States Supreme Court in Brown v. United 
States, which stated that a failure to retreat 
should be a circumstance to be considered 
with all the others in determining whether 
the defendant went further than he was 
justified in doing, rather than categorical 
evidence of guilt.52 Another approach is 
illustrated by Justices Overton and Boyd, 
dissenting in Bobbitt. Their view would 
impose only a limited duty to retreat 
thereby striking a balance between a duty 
to retreat and the sanctity of the home.*4 

In considering these other approaches, 
the traditional notions of a home should be 
kept in mind. Are the values of shelter, 
safety, certainty and freedom associated 
with the home different today from the 
days when the “castle doctrine” first 
evolved? As put by Justice Cardozo, “Flight 
is for sanctuary and shelter, and shelter, if 
not sanctuary, is in the home.”55 BJ 


'Stafford v. State, 50 Fla. 134, 39 So. 106 
(1905); Snelling v. State, 49 Fla. 34, 37 So. 917 
(1905): Peadon v. State, 46 Fla. 124, 135, 35 So. 
204 (1903). 

2Comment, Criminal Law—Homicide— 
Self- Defense— Duty to Retreat, 48 TENN.L.REV. 
1000 (1981). See also, 2 BRACTON ON THE LAWS 
AND CUSTOMS OF ENGLAND 372 (S. Thorne 
trans. 1968); R. Moreland, LAW oF HOMICIDE, 
259 at 261 (1952). 

De Faughn v. State, 232 Md. 447, 194 A.2d 
109; cert. denied, 376 U.S. 927, 84S. Ct. 693, 11 
L.Ed.2d 623; Commonwealth v. Frazier, 369 Pa. 
273, 85 So.2d 126; State v. Grantham, 224 S.C. 
41, 77 S.E. 291. 

+Pell v. State, 97 Fla. 650, 122 So. 110, 116 
(1929); see 415 So.2d at 725. Compare FLa. 
STAT. §782.11 (1981) which states: “Whoever 
shall unnecessarily kill another, either while 
resisting an attempt by such other person to 
commit any felony, or to do any other unlawful 
act ... shall be deemed guilty of manslaugh- 
ter...” with “the use of deadly force is justifiable 
when a person is resisting any attempt to murder 
such person or to commit any felony upon him 
or upon or in any dwelling house in which such 
person shall be.” FLA. STAT. §782.02 (1981). 

5 Hedges v. State, 172 So.2d 824, 827 (Fla. 
1965). 

©122 So; 110. 

7172 So.2d 824. 

*415 So.2d at 727. 

9State v. Bobbitt, 415 So.2d 724 (Fla. 1982). 

State v. Bobbitt, 389 So.2d 1094 (Fla. Ist 
D.C.A. 1980). 

415 So.2d 724. 

12415 So.2d 724. 

13389 So.2d 1904. See 172 So.2d 824, where a 
woman’s paramour attacked her in her home. 
The jury was not instructed as to the necessity of 
retreat in one’s own home. The deceased was not 
a co-occupant of the defendant, but was merely 
an invitee. The court stated that the “castle 


doctrine” is not only available as against 
trespassers. 

14389 So. 1094. 

'SThe societal interest supporting a duty to 
retreat is predominately the premium placed on 
human life. To this, the First District countered 
by quoting the court in Redondo v. State, 380 
So.2d 1107, 1111 (Fla. 3d D.C.A. 1980), cert. 
granted, Case No. 59-032 (Fla. September 8, 
1980): “Our normal solicitude for the life of the 
attacker is somewhat dampened when he 
chooses such historically protected premises on 
which to make his murderous assault.” 

'6389 So.2d 1094. At this point, it may be 
helpful to mitigate the possibility of confusion 
frequently associated in distinguishing between 
a reasonable attempt to avoid a_ perceived 
danger and the duty to retreat. The Supreme 
Court held: 

“The quoted language [of self-defense instruc- 
tion] placed upon the accused the duty to use all 
reasonable means consistent with [her] own 
safety to avoid the danger and avert the necessity 
of taking human life. To the lay mind this well 
could be construed to mean the duty to run or 
get out of the way. There is no such duty when 
one is assaulted in his own home, despite the 
common law duty to ‘retreat to the wall’ when 
One is attacked elsewhere. 

“The test is whether a reasonably cautious 
and . . . prudent person situated as she was 
would have believed, and did believe, that the 
use of force was necessary to protect herself. She 
must have used all reasonable means within her 
power and consistent with her own safety to 
avoid the danger without the necessity of using 
deadly force. However, if she was unlawfully 
attacked in her own home, she had no duty to 
retreat from her home, but rather, lawfully stand 
her ground and meet force with force, including 
deadly force, if necessary to prevent imminent 
death or great bodily harm to herself.” 

Apparently, the Florida Supreme Court does 
not equate the duty to use all reasonable means 
to avoid the danger with the duty to retreat, at 
least when the assailant is a trespasser or an 
invitee. In such cases the duty to use all 
reasonable means to avoid the danger 
apparently contemplates something less than 
retreat for one’s own home. 

7415 So.2d 724; 361 So.2d 774. 

18361 So.2d at 775. 

9415 So.2d at 726. 

0 Jd. THE SUPREME CouRT COMMITTEE ON 
STANDARD JURY INSTRUCTION IN CRIMINAL 
CASES, FLORIDA STANDARD JURY INSTRUCTIONS 
IN CRIMINAL CASES, 64 (2d Ed. 1975). 

21415 So.2d at 726. 

>? Id. See Comment, /s a House a Castle?, 9 
Conn. L. REV. 110 (1976), questioning the basis 
for describing a home as a “castle,” ergo, the 
viability of affording protection to castle 
occupants. 

3 /d. In dissent, and with whom Justice Boyd 
concurs, Justice Overton found difficulty with 
the status distinction created by the majority. In 
a strong opinion, he leveled criticism at the 
majority for failing to recognize the realities in 
life. 

“More difficult to understand the 
application of the majority rule to the situation 
where a mother is attacked in her home by a 19- 
year-old son. If the son is living in the home, the 
mother has a duty to retreat before she can use 
deadly force, but if the son is not residing in the 
home, the mother has no duty to retreat before 


i 


such force is used.” 

Justice Overton would place an even greater 
burden on a defendant by combining invitees, 
co-tenants, and family members into a single 
category thereby destroying the “artificial” 
distinctions created by the majority. This group 
would bear the burden of a limited duty to 
retreat, pursuant to Rippie v. State, 404 So.2d 
160, 161-162 (Fla. 2d D.C.A. 1981) and would 
require the assailed to retreat to another portion 
of the home if to do so would decrease the 
danger. 

This limited duty to retreat analysis would 
add (to the duty imposed by the majority) the 
duty to retreat if consistent with one’s safety. 

+4 See also, 404 So.2d 160, where the Second 
District seemed to agree with the extended view 
of the “castle doctrine” offered by the First 
District, but imposed a further duty, to wit, one 
of limited retreat where co-occupants are 
involved. Apparently, this limited duty would 
not require the assailed to leave the house and 
grounds but may require one to retreat to 
another part of the house. 

2576 Ala. 8 (1884). 

26 Jd, at 18 (as against a trespasser no retreat is 
required.) 

27415 So.2d at 727. 

** People v. Tomlins, 213 N.Y. 240, 107 N.E. 
496 (1914). 

*?Comment, Criminal Law—A Further Ero- 
sion of the Retreat Rule in North Carolina?, 12 
WAKE Forest L. REv. 1093 (1976). 

32 N.E. 2d 885, 887 (Mass. 1975) held: “One 
assaulted in his own home does not have the 
unlimited right to react with deadly force 
without any attempt to retreat. See also, 
Commonwealth v. Shaffer, 318 N.E.2d 914, 917 
(Mass. App. Ct. 1974). “One must retreat even 
while in the home and that the right of self 
defense does not accrue until he has availed 
[himself to] all means to avoid physical 
combat.” 

3169 A.2d 851 (N.H. 1949). 

2415 So.2d 724. 

33 Compare, State v. Lamb, 366 A.2d 981,984 
(N.J. 1976), where the court impliedly recog- 
nized the privilege not to flee from one’s castle 
except as against those having an equal right to 
be on the premises, with Commonwealth v. 
Walker, 288 A.2d 741, 743 (Pa. 1972). “A 
man . . . dangerously assaulted or feloniously 
attacked in his own dwelling .. . need not retreat, 


but may stand his ground only if the attacker is 
not a member of the household.” West Virginia 
also falls within this category of cases. See State 
v. Crawford, 66 S.E. 110 (W. Va. 1909); 415 
So.2d 724. 

3419 N.J. 457, 117 A.2d 473 (1955). 

5288 A.2d 741. 

36/d., at 743. 

3776 Ala. 8 (1884). 

38213 N.Y. 240, 241, 107 N.E. 496, 497 (1914). 

39 Id. 

40200 N.W. 732, 736 (1924). The court refers 
to Jones v. State, 76 Ala. 8 (1884); People v. 
Tomlins, 213 N.Y. 240, 107 N.E. 496 (1914), as 
standing for the precise language adopted by the 
court. Jones refers to an “equal right to be there” 
since the parties involved were dual proprietors. 
Each owned an equal portion of the business, 
and had an equal right to be there. Presumably, 
this is the root of the problem. Courts blindly 
adopting Jones apparently fail to distinguish 
between a proprietorship and a home. 

4128 N.C. App. 376, 221 S.E. 2d 375 (1976). 


42 Jd., at 377. “What we deem to be the better 
reasoned cases, and the rule which we now 
adopt, is that a person is not obligated to retreat 
when he is assaulted in his house. . . , whether the 
assailant be an intruder or another lawful occu- 
pant of the premises.” (emphasis added) 


43221 S.E. 2d at 377. Of course, cynics might 
term the result /usus naturae. For other 
decisions favoring a broader view of the 
doctrine, see State v. McPherson, 114 Minn. 
498, 499, 131 N.W. 645, 646 (1911), involving 
two men sharing the same cabin ona steamboat, 
held: “[D]efendant . . . was attacked in the room 
where he slept and kept his clothing, and when 
he was about as close to the ‘wall’ as it was 
possible to get.” Failure to give a castle doctrine 
instruction was held reversible error. See 
Hutcheson v. State, 165 Ala. 16. 50 So. 19, 120 
(1909), which holds: “There must be somewhere 
a person may stop and defend himself... when 
[sic] they have the right to otherwise do so. The 
fact that two may live in the same house, have 
the same dwelling or place of business does not 
take away from either in favor of the other the 
right to stop there and defend himself.” Yet, in 
the same jurisdiction, Watts v. State, 177 Ala. 
24, 59 So. 270, the court held that co-occupants 
might be required to retreat at least to their 
rooms. This seems to be an aberration in 


Alabama law since later Alabama cases reaffirm 
the state’s position in Jones v. State, 76 Ala. 8. 


The commentator in Criminal Law—A 
Further Erosion of the Retreat Rule in North 
Carolina, 12 WAKE Forest L. REv. 1093 (1976), 
misapprehends Watts v. State, 59 So. 270, as 
evidence of an unwillingness on the part of 
Alabama court. > expand the “castle doctrine.” 
In fact, Alabama was a pioneer in expanding the 
doctrine and reaffirmed its position in Ison v. 
State, 252 Ala. 25, 39 So.2d 249, 250 (1949), 
holding: “A person attacked in his dwelling, 
under conditions otherwise entitling him to 
strike in self defense, is not required to retreat 
although his assailant resides in the same 
dwelling.” 


The court in State v. Leeper, 199 lowa 432, 
200 N.W. 732, 736 (1924), reversed appellants’ 
conviction citing its adherence to the broader 
version of the doctrine. South Carolina also 
concurs with a broader version of the privilege 
of nonretreat. State v. Grantham, 77S.E. 2d 291 
(S.C. 1953); State v. Phillips, 187 A. 721 (Del. 
1936); Arkansas, 583 S.W.2d 32 (Ark. 1979); 
Michigan, People v. Garret, 82 Mich. App. 178, 
266 N.W. 2d (1978), where failure to instruct on 
the duty of nonretreat as between co-occupants 
was held as harmless error. 

44117 A.2d 473. 

45221 S.E.2d 375. 

#415 So.2d at 726. 

47415 So.2d at 724. 

4812 WAKE Forest L. REv. 1093 (1976); See 
generally, Edwards, Murder and Gun Control, 
18 Wayne L. Rev. 1335 (1972). 

49404 So.2d at 162. 

See 12 WAKE Forest L. Rev. 1093 (1976); 
Comment, Criminal Law—Homicide—Self- 
Defense— Duty to Retreat, 48 TENN. L. REV. 
1002 (1981). See also, Comment, Self Defense— 
Retreat—Instructions on Defense of Home 
Need Not be Given Where Victim and Accused 
Are Members of the Same Household, 7 FLA. St. 
L. Rev. 729 (1979). 

5112 WAKE Fores? L. Rev. at 1100 (1976). 

52256 U.S. 335, 343, 41 S. Ct. 501 (1921). See 
also, Criminal Law—Self Defense— Necessity 
of Retreating from the Home, 4 Miami L. Q. 
525, 526 (1950). 

33415 So.2d at 726. 

54 at 728. 

55213 N.Y 240, 241, 107 N.E. 496, 497 (1914). 
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Corporation, Bankingé& Business Law 


Advantages of Chapter 13 under the ~ 


Bankruptcy Reform Act of 1978 


by Edward J. Waldron 


Chapter 13! under the Bankruptcy 
Reform Act of 1978? is a means whereby a 
debtor pays his creditors out of his future 
income and earnings. In contrast with 
Chapter 13, a Chapter 73 straight liqui- 
dating bankruptcy requires a debtor to pay 
his creditors by turning over all of his 
nonexempt assets to a trustee appointed by 
the bankruptcy court.4 

In order to appreciate the advantages 
and functions of Chapter 13 it is helpful to 
first have an understanding of Chapter 7. 
In a Chapter 7 liquidating bankruptcy, the 
debtor prepares schedules listing his assets 
and debts.5 Upon filing of the bankruptcy 
petition, the debtor’s assets pass to the 
bankruptcy court and become “property of 
the estate.” These assets are administered 
by a court-appointed trustee who takes 
possession of the assets, sells them and 
distributes the net proceeds to the 
creditors.’ The trustee may first offer to sell 
these assets to the debtor. In that event, if 
the debtor is able to negotiate a settlement 
with the trustee, the debtor may retain his® 
assets. Consequently a debtor with a sub- 
stantial amount of nonexempt assets must 
be prepared to pay the trustee the value of 
these assets in order to retain ownership 
and possession of them. 

Under the Bankruptcy Reform Act, the 
debtor may exempt certain property from 
the estate.? However, in Florida a debtor is 
entitled only to exemptions granted by 
state law rather than exemptions granted 
by the Bankruptcy Reform Act.!® Under 
Florida law, a single person who is not the 
head of a household is not entitled to the 
homestead exemption and thus the exemp- 
tions are very limited.'!! Because this 
exemption is denied to most single people, 
a Chapter 7 bankruptcy can be quite 
expensive for an individual with valuable 
assets. 

Like a Chapter 7 bankruptcy, in Chapter 
13 all of the debtor’s nonexempt assets 
become “property of the estate”!? upon the 
filing of the petition. However, the debtor 
is permitted to retain possession of these 


assets w hile he is in Chapter 13.'3 The con- 
firmation of the plan re-vests all of the 
property of the estate in the debtor.'4 
Therefore, if the debtor has a successful 
Chapter 13, he is not placed in the position 
of having to negotiate with his trustee to 
repurchase his nonexempt assets. In 
Chapter 13, the creditors are paid, not 
from the sale of assets by the trustee, but 
from a “pledge” of a portion of the debtor’s 
future earnings,'5 allocated to pay all or a 
percentage of the debt to creditors!® over a 
period of time of up to three years.!7 


Filing 

A person desiring to file a Chapter 13 
petition must also file a Chapter 13 state- 
ment with the petition.'* This statement 
contains a budget indicating the debtor’s 
expected future monthly income and ex- 
pected future monthly expenses. In order 
to qualify for Chapter 13, the debtor must 
have a regular stream of income in excess 
of expenses.'? The expenses for these 
purposes may include rent or mortgage 
payments, payments to secured creditors 
which the debtor intends to continue (such 
as car payments), and other expected 
monthly expenses such as the estimated 
monthly cost of food, transportation, 
insurance, and medical costs. Notably, 
these listed expenses do not include pay- 
ments to unsecured creditors. Prior to a 
Chapter 13 filing, payments to unsecured 
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creditors may constitute a major portion of 
the debtor’s monthly expenses. Neverthe- 
less, they are not included within the 
budgeted expenses becauses these unse- 
cured creditors will be paid under the 
debtor’s Chapter 13 plan. 


Payments to Unsecured Creditors 

The amount of the payments to the un- 
secured creditors depends upon the 
amount of the excess of income over ex- 
penses in the debtor’s budget. The per- 
centage paid to the unsecured creditors 
may range from a 100 percent payment to 
the minimum permitted by law. Unsecured 
creditors under Chapter 13 must receive at 
least as much as they would have received 
if the debtor had filed under Chapter 7.?¢ 
Because the average Chapter 7 makes little 
or no distribution to unsecured creditors, 
the required minimum payment under 
Chapter 13 may be extremely small. 
However, the court, in confirming the 
plan, must find that the plan has been pro- 
posed in “good faith.”2! Many bankruptcy 
courts have interpreted this “good faith” 
requirement to require a certain minimum 
percentage payment to the unsecured 
creditors, with many bankruptcy courts 
requiring a minimum payment of at least 
20 percent.?2 

Many debtors, rather than proposing to 
make a minimum payment to the unse- 
cured creditors, would prefer to make a 
100 percent payment. This full payment 
accomplishes several things for the debtor. 
First of all, regardless of the type of bank- 
ruptcy proceeding, the accrual of interest 
on unsecured debt ceases with the filing of 
the petition.23 Thus, the amount of the debt 
is fixed as of that time and the creditors 
may not legally charge any further 
interest.24 This is a very important factor as 
the constantly accumulating monthly 
interest charges may, for many debtors, 
make it virtually impossible to pay off the 
creditors. The debtor may then take the 
fixed amount and pay it to the unsecured 
creditors in monthly payments over three 
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years. With special permission of the court, 
for cause, the debtor may extend the 
payments over a five-year period.5 If the 
debtor can make a 100 percent payment 
over five years which could not be made 
over the shorter period of three years, it 
would seem that this full payment should 
be sufficient to indicate good cause. 
Additionally, with a 100 percent payment 
the debtor has a better chance of 
preserving his credit rating because it could 
be argued that a Chapter 13 with full 
payment may not be considered to be a 
true bankruptcy.” Finally, there may be 
psychological benefits involved, as debtors 
who fulfill a plan with full payment may 
have a better feeling about themselves and 
the transaction. 


Confirmation of Plan 

Regardless of the percentage payment, 
the unsecured creditors are not entitled to 
vote on the plan.?’ This is a major change 
in the law, as contrasted with the prior 
provisions of Chapter XIII?* (wage 
earners’ plans).29 Under the Bankruptcy 
Code, if the plan is confirmed by the court, 
it is automatically binding upon all 
creditors.3® The court schedules a hearing 
on confirmation,*! normally occurring 
within a short time after the meeting of the 
creditors.*2 At the confirmation hearing, 
the court confirms the plan if, among other 
requirements, (1) “the plan has been 
proposed in good faith and not by any 
means forbidden by law,”33 and (2) “the 
value, as of the effective date of the plan, of 
property to be distributed under the plan 
on account of each allowed unsecured 
claim is not less than the amount that 
would be paid on such claim if the estate of 
the debtor were liquidated under chapter 7 
of this title on such date.”34 In addition, the 
court must find that the plan complies with 
all the provisions of Chapter 13 and other 
applicable provisions of the Bankruptcy 
Code.*5 For example, the debtor must be 
an individual with regular income, the 
amount of noncontingent liquidated 
unsecured debt must be less than $100,000 
and the amount of noncontingent 
liquidated secured debt must be less than 
$350,000.3¢ All fees and charges required to 
be paid before confirmation must have 
been paid.’ Finally, the debtor must be 
able to make payments under the plan and 
comply with the plan.3% 

Since a plan need not address allowed 
secured claims, the debtors may decide, in 
their discretion, whether to make provi- 
sions in the plan for allowed secured 
claims. In the event that the plan provides 
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for allowed secured claims, the plan may 
not be confirmed unless the holder of each 
such allowed secured claim accepts the 
plan, receives the collateral or is provided 
for in accordance with Chapter 13 “cram 
down” provisions. If the plan makes no 
provision for one or more allowed secured 
claims, the court may confirm the plan re- 
gardless of its acceptance or rejection by 
the holders of such allowed secured claims, 
and without the requirement of the show- 
ings required above.‘ 

Upon confirmation of the plan by the 
court, the plan will be binding upon the 
debtor and all creditors regardless of 
whether the creditor is provided for in the 
plan and whether a creditor has objected 
to, accepted or rejected the plan.*! 


These cure provisions may 
be the sole reason to file 
under Ch. 13, since 
utilization of them may be 
the only means whereby the 
debtor is able to retain 
his home 


However, if a creditor has objected to the 
discharge of the debtor* or to the dis- 
chargeability of the debt,43 and has pre- 
vailed in an adversary proceeding“ before 
the bankruptcy court, sucha creditor is not 
bound by the confirmed plan. Otherwise, 
upon confirmation of the plan, all property 
of the estate vests in the debtor free and 
clear of any claim or interest of any 
creditor provided for by the plan, except as 
may be provided for in the plan or the 
order confirming the plan.4§ 

The debtor’s remaining obligation is to 
make the payments to the trustee, as 
required by the plan. As soon as prac- 
ticable after completion by the debtor of all 
payments under the plan, the court will 
grant to the debtor a discharge of most 
debts provided for by the plan.** Thus, if 
the debtor has proposed a 20 percent plan 
and paid such amount to the creditors, the 
balance of 80 percent of the debt would be 
discharged. 


Automatic Stay in Bankruptcy 
Upon the filing of any bankruptcy peti- 
tion, whether in Chapter 7, Chapter 11 or 


Chapter 13, an automatic stay goes into 
effect upon the filing of the petition. The 
automatic stay operates to stay the com- 
mencement or the continuation of any 
judicial, administrative or other pro- 
ceeding against the debtor individually, 
and also stays any act to obtain possession 
of property of the estate or to enforcea lien 
upon the property of the estate.47 In a 
Chapter 13 bankruptcy proceeding, the 
stay also protects co-debtors from any act 
or action to collect part of aconsumer debt 
from a co-debtor.* 

In a Chapter 7 discharge numercus 
debts are excepted from the discharge.‘ 
Included among these excepted debts are 
certain taxes,°® debts based upon fraud or 
defalcation while acting in a fiduciary © 
capacity, embezzlement or larceny,*! debts 
incurred for willful and malicious injury by 
the debtor to the personal property of 
another,*? debts for certain fines,53 debts 
for alimony or child support,*4 and debts 
for student loans.55 In contrast, it is 
possible to compromise all of these debts in 
Chapter 13, so that only priority claims, 
such as claims for taxes, certain types of 
secured debt, and debts for alimony or 
child support are nondischargeable.*‘¢ 


Cure of Mortgages in Default 

Chapter 13 contains a provision which 
may benefit debtors with mortgages in 
default.5’ In a typical situation, a mortgage 
instrument will give the mortgagee the 
right to accelerate all payments and 
declare the entire mortgage due and 
payable if a mortgagor is a few months 
behind in payments. Frequently, the mort- 
gagor is unable to pay the accelerated 
amount and thus loses his or her home ina 
foreclosure action. In Chapter 13, a plan 
may provide for the curing of a default ofa 
mortgage within a reasonable period of 
time, provided that regular payments are 
maintained and the last payment is due 
after the date on which the final payment 
under the plan is due.58 

Thus, a homeowner mortgagor, faced 
with a foreclosure action, may stay the 
foreclosure action by the filing of the 
Chapter 13 petition.5® The plan may 
provide for the curing of the default over a 
reasonable period of time.6® The 
Bankruptcy Court for the Southern 
District of Florida has generally held that a 
“reasonable period of time” may not 
exceed 12 months.®! Thus, if the mortgagor 
were in default for four payments of $200 
each, and the mortgagee had incurred 
other costs, including attorneys’ fees of 
$400, the total default of $1,200 could be 
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cured over a 12-month period with 
monthly payments of $100 plus the $200 
regular monthly payments. 

In many instances these cure provisions 
may be the sole reason for a debtor to file 
under Chapter 13, since utilization of the 
provisions may be the only means whereby 
the debtor is able to retain his home. With 
this relief, the debtor can make 100 percent 
payments to the other creditors. The 
debtor of course is not required to take 
advantage of the cure provisions and the 
amount of the regularly scheduled pay- 
ments and the period over which the pay- 
ments may be made could be the same as in 
any other Chapter 13 proceeding. 


Conclusion 

The advantages of Chapter 13 over 
Chapter 7 may be summarized as follows: 

e The ability to pay creditors from 
future income, and not the sale of the 
debtor’s nonexempt assets; 

e The means to pay creditors more, up 
to 100 percent payment, of the obligations, 
without the added imposition of interest; 

e The ability to stay lawsuits against co- 
debtors of the debtors; 

e The ability to discharge certain debts 
that may not be discharged in Chapter 7; 

e The ability to cure defaults in 
mortgages over a reasonable period of 
time. 

In sum, Chapter 13 has several highly 
beneficial provisions which may result in 
greater use of Chapter 13 proceedings by 
debtors. BJ 


U.S.C. §1301-1330. 

2Pub. L. No. 95-598, 92 Sta. 2549 (Nov. 6, 
1978) (The Bankruptcy Reform Act of 1978). [11 
U.S.C. §§ 101-1330 is also referred to as the 
Bankruptcy Code.] 

311 U.S.C. §701-766. 

411 U.S.C. §701. As creditors do not 
generally elect a trustee, the interim trustee 
appointed by the bankruptcy trustee frequently 
serves as trustee in the case. 11 U.S.C. §702(d). 

511 U.S.C. §521(1). These schedules are 
actually required in all chapters, including 
Chapter I 1 and 13. 

6 See 11 U.S.C. §541. 

711 U.S.C. §704(1) states that “the trustee 
shall collect and reduce to money the property of 
the estate for which such trustee serves, and 
close up such estates as expeditiously as is 
compatible with the best interests of the parties 
in:interest... . .” 

S11 U.S.C. §101(30) defines a person as an 
“individual, partnership and corporation. . . .” 
Therefore in this article the preposition “his” 
shall include individuals (male or female), 
partnerships or corporations. 

911 U.S.C. §522(b). 

While Il U.S.C. §522(d) grants certain 
“federal” exemptions, I1 U.S.C. §522(b)(1) 


permits a state to preempt these “federal” 
exemptions. This is sometimes known as 
“opting out.” In Florida, a debtor filing for 
bankruptcy is not entitled to the “federal” 
exemptions but is entitled to exemptions 
granted under the Florida Constitution and the 
Florida Statutes (F.S. §220.20). 

'!'The major exemption for Florida debtors is 
the homestead exemption contained within 
Article X, §4 of the state constitution. In order 
to qualify for this exemption the debtor must be 
the head of a family. While persons who are not 
heads of families are denied homestead exemp- 
tions, they are entitled to exemptions for the 
cash surrender value of life insurance policies 
and annuity contracts (F.S. §222.14). 
Additionally, they may claim exemptions under 
federal laws other than I1 U.S.C. §522(d). 

'? See 11 U.S.C. §§541, 1306. 

S11 U.S.C. §1306(b) states that “[e]xcept as 
provided in a confirmed plan or order con- 
firming a plan, the debtor shall remain in posses- 
sion of all property of the estate.” 

'S11 U.S.C. §1327(b). 

U.S.C. §1322(a)(1). 

U.S.C. §1322(a)(2), (3). 

711 U.S.C. §1322(c) states “[t]he plan may 
not provide for payments over a period that is 
longer than three years, unless the court, for 
cause, approves a longer period, but the court 
may not approve a period that is longer than five 
years.” 

Bankruptcy Rules 1007(b). 

'9See 11 U.S.C. §101(24). 

011 U.S.C. §1325(a)(4) states that the court 
shall confirm the plan if “the value, as of the 
effective date of the plan, of property to be 
distributed under the plan on account of each 
allowed unsecured claim is not less than the 
amount that would be paid on such claim if the 
estate of the debtor were liquidated under 
Chapter 7 of this title on such date.” 

2111 U.S.C. §1325(a)(3). 

22 See, CYR, The Chapter 13 “Good Faith” 
Tempest: Analysis and Proposal For Change, 
Vol. 55, AM. BANKR. L. J. 271, (Spring 1981). 

311 U.S.C. §502(b)(2). 

24 See generally, 3 COLLIER, ON BANKRUPTCY, 
4502.02(2) (15th Ed. 1982) (“Section 502(b)(2) 
acknowledges the accepted proposition and 
general rule that there is a suspension of the 
accrual of interest on claims as of the date of the 
filing of the petition.”). 

511 U.S.C. §1322(c). 

26 See 11 U.S.C. §727(a)(8), which provides 
that a debtor shall be granted a discharge 
unless—“(8) the debtor has been granted a 
discharge . . . within six years before the date of 
the filing of the petition.” However, if unsecured 
creditors are paid 100 percent, this six-year 
provision does not apply. 11 U.S.C. §727(a)(9). 

2711 U.S.C. §1325(a). See also 5 COLLIER, ON 
BANKRUPTCY, ¥1325.01(2)(D)(a) (15th Ed. 
1982), which states: “[a]cceptance of the plan by 
the holders of allowed unsecured claims, 
previously required under Chapter XIII, is nota 
prerequisite to the confirmation of a plan under 
Chapter 13.” 

**Chapter numbers in the prior Bankruptcy 
Act are written in Roman numerals while 
chapter numbers in the new Bankruptcy Code 
are written in Arabic numerals. 

2911 U.S.C. §§1001-1086 (Bankruptcy Act). ' 

11 U.S.C. §1327(a). 

U.S.C. §1324, 

211 U.S.C. §341. 


U.S.C. §1325(a)(3). 

411 ULS.C. §1325(a)(4). 

3511 U.S.C. §1325(a)(1). 

U.S.C. §10%e). 

711 U.S.C. §1325(a)(2). 

3*11 U.S.C. §1325(a)(6). 

3911 U.S.C. §1325(a)(5). 

49See 5S COLLIER, ON BANKRUPTCY, 
91325.01(2)(E)(b) (15th Ed. 1982). 

4111 U.S.C. §1327(a). 

42 See 11 U.S.C. §727(c)(1). 

43 See, e.g., 11 U.S.C. §523(c). 

44 See generally Bankruptcy Rules 7001, 11 
U.S.C. 

4511 U.S.C. §1327(c). 

4611 U.S.C. §1328(a). Two types of debts are 
not discharged, however. 

4711 U.S.C. §362(a)(1)-(4). 

4811 U.S.C. §1301(a). 

49 See generally, 11 U.S.C. §523. 

5011 U.S.C. §523(a)(1). 

U.S.C. §523(a)(4). 

5211 U.S.C. §523(a)(6). 

311 U.S.C. §523(a)(7). 

5411 U.S.C. §523(a)(5). 

U.S.C. §523(a)(8). 

5611 U.S.C. §1328(c). See also Chapter 13 nee 
Chapter XIII, Vol. 53, AM. BANKR. L.J. 307 
(Fall 1979). 

3711 U.S.C. §1322(b)(3), (5). 

11 U.S.C. §1322(b)(5). 

S911 U.S.C. §362(a)(5). 

6011 U.S.C. §1322(b)(5). 

*! This statement is based upon the author's 
experience with the Bankruptcy Court for the 
Southern District of Florida. 

62 Within the Southern District of Florida a 
10 percent fee must be added for the trustee, as 
the payments must be made through the trustee. 
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Judicial Ethics 


Service on Board of MADD 


A judge inquires whether he may proper- 
ly serve on the board of directors of 
Mothers Against Drunk Drivers 
(MADD). According to the inquiry, the 
purpose of the organization is to “actively 
pursue DWI education, public awareness 
of DWI, and DWI manslaughter, court 
watching, and advocate development of re- 
sources to impact and minimize the 
humber of people involved in DWI situ- 
ations.” 

Perhaps it is closer to the mark to say 
this organization seeks to eliminate DWI 
through education, legislation, and litiga- 
tion. It helps to educate people regarding 
the effects of alcohol upon driving. It 
hopes to bring pressure on the legislature 
to enact stronger laws and on the courts 
through court-watching programs. The 
goal is, of course, laudable. The difficulty 
is the means it might take to reach that 
goal. The approach of the organization 
would depend upon the advice it gets from 
its board of directors. There is nothing 
wrong with trying to educate people. There 
is nothing wrong with trying to convince 
the legislature to change the law. There is 
nothing wrong with trying to convince the 
courts to try a different solution to a social 
problem. (In the last sentence I speak ina 
general sense. | do not mean to imply it 
would be proper to approach a court ina 
specific case to suggest a more or less 
severe sentence.) 

A judge could perform a valuable func- 
tion on the board of directors of this or- 
ganization in informing the organization 
to needed amendments to the DWI law, 
while on the other hand advise them 
against ill-considered, quick, simple, and 
total solutions. He could educate the other 
members of the board of directors as to 
why courts do not impose the maximum 
sentence in every case. He could likewise 
educate the board of directors of the over- 
riding need to preserve the rights of the 


defendants and assure a fair trial. He can 
provide balance and temperance to an 
organization which, left to its own devices, 
might throw out the baby with the bath 
water. 

Of the 10 members of the Committee on 
Standards of Conduct Governing Judges, 
four were of the opinion a member of the 
judiciary might serve as a board member of 
the board of directors of MADD. The 
majority, however, suggested that there 
might be problems with a county judge, 
assigned to a criminal division, being a 
member of the board of directors of 
MADD. The trial of DWI cases is the 
major stock in trade of the criminal 
division of the county court. Canon 5B 
provides a judge may participate in civil 
and charitable activities that do not reflect 
adversely on his impartiality. As one 
member put it: 


The judge would also put himself in the position 
of being disqualified on cases coming before him 
which involve drunken drivers. Counsel for such 
defendants could well question his impartiality. 
The number of cases coming before him could 
be considerable. 


These members recommended a judge 
not participate. In this way, the judge can 
control the nature 
involvement, so that it would not reflect on 


and degree of 
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impartiality. As a member of MADD a 
judge would have no control over the ac- 
tivities of the membership as a whole, and 
yet those activities would reflect ona judge 
as a member or director. 

It goes too far to say that no judge can 
serve on the board of directors of such an 
organization. As to the question of 
whether a judge nos likely to try DWI cases 
could serve on the board of directors of 
MADD, a majority of those responding 
found no impropriety. MADD seeks to 
bring about changes in society. In prior 
opinions, we have found no impropriety 
with a judge’s membership on organiza- 
tions which actively seek change in society. 
In Opinion No. 76/21 we held it was 
proper for a judge to belong to the Family 
Service Bureau. In Opinion No. 75/26 we 
stated that a judge could properly be on the 
board of directors of the B'nai Brith Anti- 
Defamation League. In Opinion 79, 13 we 
held it was proper for a county judge to 
serve on the board of directors of the 
county commission on alcoholism, which 
operated the DWI counterattack school. 
And in Opinion 80/8 we said that a judge 
could properly belong to the American 
Academy of Matrimonial! Lawyers. All of 
those organizations lobby, educate, and 
attempt to convince courts to do things ina 
different way. 

There is a great deal of truth to what 
Justice Cardozo said in the Nature of the 
Judicial Process, page 168 (1921): “The 
great tides and current which engulf the 
rest of men, do not turn aside in their 
course and pass the judges by.” 

The judiciary should not be swept away 
by the tide. As individuals they have a 
responsibility to try to divert and direct the 
course of some of these tides and currents. 
MADD will have an effect on the courts. 
Whether good or bad might well depend 
upon the decisions of the board of 
directors. The judge’s direction influences 
the administration of justice. ‘ 
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The fear that his impartiality might be 
questioned cannot cause him to remove 
himself from organizations which seek 
change in society. However, where his 
membership results in frequent motions 
for recusal he should not participate. 


Presidency of Political Club 


This is in response to an inquiry as to 
whether a judge may properly continue as 
president of a club after becoming a judge. 
The purpose of the club is to provide as 
speakers people who are active in govern- 
ment and politics. 

According to the bylaws, the club is non- 
partisan and nonprofit and also gives 
scholarships to students. Of the eight mem- 
bers responding, six were of the opinion 
the activity violates Canon 7A (4) which 
provides: “A judge should not engage in 
any other political activity except on 
behalf of measures to improve the law, the 
legal system or the administration of 
justice.” 

One member felt that Canon 5D allows 
this activity. Canon 5D provides: “A judge 
may serve as an officer, director, trustee or 
non-legal advisor of an _ educational, 
religious, charitable, fraternal or civic 


organization, not conducted for the eco- 


nomic or political advantage of its 
members. . . .” 
That member nevertheless recom- 


mended that the judge not serve as an 
officer because of the possibility of being 
associated with what is perceived by others 
as political activity undertaken by the club. 
One member dissented. That member 
looked on this activity as educational or 
civic. 


Stock Value of Uncompleted 
Cases from Dissolved Partnership 

A judge questions the propriety of cer- 
tain aspects of the dissolution of a judge’s 
former law firm when the judge took the 
bench. As always, there are cases in the 
firm that have been completed and billed 
and others in various stages of comple- 
tion. The question, however, relates to the 
uncompleted cases. First, the judge wants 
to know whether there is any ethical con- 
sideration why the value of his stock, with 
respect to the uncompleted cases, cannot 
be computed when the cases are 
concluded. 

Second, the judge inquires if there is any 
ethical problem arising from the fact that 
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additional work will have to be performed 
by former associates before some of the 
cases can be concluded. 

In Opinion we _ held, citing 
Opinion 76-1, that there was no impro- 
priety in a judge receiving a proportionate 
share of fees earned by a professional asso- 
ciation prior to becoming a judge. In 
Opinion 77-11 we dealt with an attorney 
who was owed attorney’s fees incident to 
some cases still pending. We advised it 
would be improper for the judge to sit in 
any case in which he had a monetary 
interest, but there was no impropriety in 
his sitting in cases involving the county in 
which he had no monetary interests. 

Of the eight members responding to 
the inquiry all were of the opinion that 
there was no impropriety as to either of 
these questions. 


Partner in a Joint Venture 


A judge states that he wishes to enter a 
joint venture (development of property) 
with a lawyer. The lawyer does not practice 
in the workers’ compensation field. The 
judge, of course, recognizes he cannot hear 
any cases involving the lawyer or any of the 
other partners in the venture, but he wants 
to know if this is proper. 

Of the seven members responding to the 
inquiry, all were unanimous that he may 
properly enter the joint venture. In 
Opinions No. 76/20 and 81/2, we held a 
judge could own real property in partner- 
ship with a lawyer. In Opinion 82/12 a 
sharply divided Committee held that a 
judge could own a motel in partnership 
with a lawyer. The minority felt the judge 
should not do so because other members of 
the law firm would appear before that 
judge and “litigants and their counsel will 
undoubtedly feel at great disadvantage 
appearing before the judge in any case 
involving his business partner’s law firm.” 
Inasmuch as the lawyer in this case does 
not practice workers’ compensation, the 
aspects of Opinion No. 82/12, which 
caused the division of opinion, are not 
present in this case. 

One of our members added the further 
caveat that the judge not use his office in 
any way to solicit or obtain tenants for the 
building. For example, if one of the 
workers’ compensation insurance carriers 
were to rent space in the building, the judge 
should disqualify himself on cases 
involving that carrier. 


James T. Carlisle 
Chairman, Committee on Standards 
of Conduct Governing Judges. 
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Post-Dissolution Cohabitation: 


“The Best of Both Worlds?” 


by Evan J. Langbein 


Almost 100 years ago, the U.S. Supreme 
Court called marriage “. . . the most 
important relation in life,” the “foundation 
of the family and society.”! However, 
today a “Marvinized”? society has wit- 
nessed, and perhaps accepted, the prodi- 
gious growth of “unmarried cohabita- 
tion,”3 as an alternative lifestyle. 

Many have children, accumulate and 
pool assets and income, and offer tradi- 
tional “consortium” benefits in relation- 
ships, sometimes long-term, outside 
wedlock.* Increasingly, the courts are 
called upon to deal with this social phenom- 
enom, including post-decretal proceedings 
when the spouse paying alimony seeks 
termination of his or her obligation because 
the recipient is cohabitating with a third 
party. The spouse paying alimony usually 
thinks he or she is “paying through the 
nose,”5 and the recipient is “. . . savoring 
the best of two worlds,”® because if the 
latter remarried the obligation of the 
former ends.’ The spouse paying alimony 
also feels he or she is being “defrauded” by 
the recipient’s “relationship” with a new 
“partner.”8 


Other jurisdictions 

The efforts of the spouse paying alimony 
to terminate the financial obligations 
because of cohabitation has spawned a 
multitude of appellate decisions.? The 
results are not always uniform, but general 
patterns have developed. 

The prevailing rule is that an ex-spouse’s 
unmarried cohabitation is not, standing 
alone, a sufficient “change in circum- 
stances” warranting modification of an 
alimony award. The minority rule termi- 
nates alimony when the recipient has a 
cohabitation relationship.!! The minority 
generally applies what a New Jersey court 
labeled a “double standard of morality”!? 
(usually directed at the ex-wife) blaming 
the ex-spouse for life of “shame and 
dishonor.”!3 

Prior to 1970, New York was the only 
state with a statute dealing with the loss of 
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alimony due to nonmarital cohabitation.!4 
Since 1970, several states have enacted 
harsh laws terminating alimony for unwed 
cohabitation.!5 Once the threshold defini- 
tion of cohabitation is met, often an “elusive 
concept,”!6 these statutes mandate termina- 
tion of alimony payments. Consequently, 
the courts have devised means of side- 
stepping these statutes when it is equitable 
to doso.!7 These statutes curtail the courts’ 
equitable powers and make it more difficult 
to reduce or suspend alimony (as opposed 
to a total refusal to modify or terminate) 
when a cohabitation relationship is shown. 
Consider also the cruel effect such an 
inflexible law might have had in one case 
where the ex-wife began residing with a 
male companion. because during the 
marriage she was severely beaten, causing 
brain. damage and substantial medical 
expense; she was afraid she might pass out 
with no one around to assist her.!8 

The rationale for the majority rule is that 
alimony is not intended as a penalty to the 
paying spouse; its objective is to provide 
reasonable and necessary support.!® When 
the parties dissolve their marriage, they 
“... go into the world as strangers to each 
other”; neither owes the other a duty of 
chastity or fidelity.2° Hence, the court 
should focus on the economic necessities of 
the parties, not their lifestyle.2! The law 
favors the right of privacy; people should 


be at liberty to develop relationships 
without governmental intrusion.22 The 
traditional purpose of alimony is to prevent 
the recipient from becoming an object of 
charity or a public charge.?3 Additionally, 
the suggestion that unwed cohabitation 
provides the “best of two worlds” may not 
be true. The cohabitation may end at any 
time without legal obligation. The alimony 
recipient may acquire no right to support 
or property rights from a third party 
companion, nor may he or she acquire 
inheritance rights.24 

Also, the nature of cohabitation varies. 
The Marvin case dispelled the belief that 
cohabitation between people of the 
opposite sex necessarily is a “meretricious” 
relationship. It may bea platonic “boarding 
house” arrangement.?5 The cohabitation 
may involve two people who had bad first 
marriages and are afraid to make the same 
“mistake.”26 Sometimes, two can live as 
cheaply as one and live together for 
convenience and companionship. They 
may date other people.27 Cohabitants 
simply cannot be stereotyped.?8 

Courts following the majority rule focus 
on (a) whether the third party contributes 
to the recipient ex-spouse’s support, or (b) 
whether the recipient uses alimony to 
support a cohabitant.2® For instance, in 
one case, the ex-wife was able to keep 
intact $55,000 in cash she received in the 
divorce because of third party support. She 
also drove a Ferrari (furnished by her 
paramour), and went on a six-week 
European vacation (substantially financed 
by her male friend), and lived in a new 
home, also paid for by her cohabitant, who 
owned two other Ferraris himself. The 
court substantially reduced alimony pay- 
ments.30 

In another case, the ex-husband and his 
second wife earned a gross income of 
$53,000. The ex-wife’s male cohabitant 
earned in excess of $40,000. After a transfer 
of $12,000 in alimony, the ex-husband’s 
household had $41,000, the ex-wife’s 
“household,” $52,000. The court reduced 
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the alimony obligation to $6,000 annually 
to equalize the incomes.3! The result 
appeared equitable. 


Florida Law 

Two Florida appellate courts have 
pondered the problem of nonmarital 
cohabitation in a modification pro- 
ceeding.*? In the first case, the ex-wife was 
cohabiting for approximately six years 
with a man. The ex-husband claimed a “de 
facto” remarriage by his ex-wife and sought 
termination of alimony payments pursuant 
to a settlement agreement. The trial court 
terminated alimony, embracing the 
minority view: the ex-wife’s “unlawful or 
improper conduct” was “contrary to public 
policy and unconscionable.”33 The appel- 
late court reversed, holding a “de facto” 
marriage does not warrant termination of 
alimony benefits; it remanded, however, 
with directions to consider whether modi- 
fication was warranted under F.S. §61.14 
(1981). 

A complete termination of alimony is 
justified under §61.14, supra, if a material 
change of circumstances (generally finan- 
cial change) is shown.34 Consequently, the 
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court’s statement that a “de facto” marriage 
will not permit termination of alimony 
should not be read broadly, particularly in 
light of the court’s very next sentence that 
modification, including reduction or 
termination, may be permissible under 
§61.14. The appellate court only endorsed 
the majority rule that unmarried cohabita- 
tion, per se, does not justify termination. 
On remand, the trial judge reduced alimony 
payments by $250 per month based on the 
undisputed fact that the wife received $300 
per month from her male companion in 
mortgage and utility installments, plus the 
use of his automobile.35 

Another interesting facet of this case was 
the appellate court’s emphasis that the 
parties agreed to the alimony payments in 
a property settlement agreement.3® A 
heavier burden rests on a party seeking 
modification of support payments stipu- 
lated in an agreement.37 Burden of proof 
can be a significant factor in a case 
involving alleged unmarried cohabitation. 
Additionally, if special equities are relin- 
quished in an agreement “alimony” 
payments may not be modifiable.3* The 
classification of periodic payments in the 
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(i.e., (1) support from the third party or (2) 
alimony support to the new third party). 
The court also said: “Obviously, if a spouse 
receiving alimony enters into an arrange- 
ment, which involves living with a member 
of the opposite sex, that is rather clear 
evidence of a substantial change of circum- 
stances. 

This statement sounds like a California 
statute’ creating a rebuttable presumption 
of decreased need. If so, it probably is too 
broad, because §61.14, supra, places the 
burden of proof on the party seeking to 
modify. 

Numerous Florida cases require a 
showing of changed circumstances that are 
“substantive, material, involuntary and 
permanent in nature. ”48 Query: Should the 
court inquire into the length and perma- 
nence of alleged cohabitation? It would 
seem so. If the court is not satisfied that the 
cohabitation is permanent, as an alterna- 
tive to termination, it might suspend 
alimony, subject to reinstatement if the 
cohabitation ceases.*9 

Conversely, when the spouse paying 
alimony reduces her (his) financial situation 
“_.. voluntarily and not out of necessity 
with the purpose of avoiding his [her] 
obligation to pay alimony” the courts 
refuse to modify. Unmarried cohabitation 
presents the flipside of the coin, to wit: 
alleged reduction of necessity by voluntary 
conduct. Inquiry also should be made into 
the length of the marriage between the 
ex-spouses, contributions to the marriage, 
earning capacity of both spouses and any 
third parties (including a new spouse or 
cohabitant of the spouse paying alimony), 
and property received at the time of disso- 
lution, to determine if an alleged change 
of circumstances is “substantive” or “ma- 
terial.”5! Another consideration is the “clean 
hands” doctrine which may bar relief to a 
spouse delinquent in alimony.*? 


Conclusion 

Unmarried cohabitation is an issue which 
appears here to stay. Florida courts, as 
courts of equity, should avoid inflexible, 
absolute or harsh rules dealing with it. 
Prior cases demonstrate that as in all 
proceedings involving modification of 
alimony, evidence relating to cohabitation, 
and reduced need as a result of it, will vary 
from case to case. It also might be 
appropriate to revisit the “rule of law” 
automatically terminating alimony upon 
remarriage.53 One Florida appellate judge 
has opined, “The days when women 
married for support have passed and the 
roles of the partners to a marriage are not 
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stereotyped but vary from family to 
family.”54 Removing the absolute bar to 
alimony on remarriage might promote the 
vitality of that “most important relation.” 
It might remove the objection expressed by 
some courts that automatic termination 
upon remarriage, but not for unwed 
cohabitation, ‘penalizes “a divorcee for 
marrying, but rewards her [him] for 
cohabitating.”55 Bj 
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(516) 829-8762 


TRADEMARK 
& COPYRIGHT SEARCHES 
TRADEMARK—Supply word and/or design 
plus goods or services. FEES: TRADEMARK 
OFFICE Files—Wordmark—$45. 2 or more— 
$40 each. COMMON LAW—$20 additional. 

DESIGNS—$50 per class. COPIES extra. 
COPYRIGHT—Supply title/author/regs— 
FEE:: $75. 2 or more—$70 each. 
GOV'T. LIAISON—AII agencies—SEC 
(10K’s). ICC, FTC, Court Records. Con- 
gress. Records, etc. Fee on request. 
APPROVED—Our services meet standards 
set for us by a D.C. Court of Appeals Com- 
mittee. 
Over 30 years successful experience-not connected with 
the Federal Government. 
GOVERNMENT LIAISON SERVICES, INC. 
108 Wash. Bidg., 1011 Ari. Bivd., 

P.O. Box 9656, Arlington, VA 22209 

Phone (703) 524-8200 


Whatever your needs, BRC has just the program for you in Florida (or other states). 
For more information, mail this coupon today. 
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Bar Review Center of Florida: Phone (813) 441-4133 (Florida) 
National Headquarters: 10101 W. Jefferson Bivd. Culver City, California 90230, 558-3100 


For low priced, high quality 
BANKRUPTCY FORMS 
order from 
Graham-Pierce 


Legal Printers 


2007 Highway 50 W. @ P.O. Box 1866 
Fairview Heights, Illinois 62268 


Call Toll Free 

1-800-851-3899 

1-618-632-5600 
Orders shipped same day. 


A Diary is a must!! 


MAKE YOURS THE FLORIDA LAWYERS DIARY & MANUAL 


e Reasonably priced at $23.00 
e Your name embossed in gold on 
the front cover at no extra charge 


e Published annually by 


FLORIDA LAWYERS DIARY & MANUAL 


P.O. Box 1227, Newark, N.J. 07101 
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BRAKE, SUSPENSION & STEERING 


Expert with extensive investigative and testimony experience on auto- 
mobiles and light trucks. Free consultation. (305) 836-4435. 
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specialized counsel 


you are dispersing. 
Member: 


Your message could be on this page 


The Florida Bar Journal affords the dealer in goods and services for lawyers a 
unique opportunity to reach the 33,500 members of The Florida Bar. 
information about advertising, call Clara Mae Hart at (904) 222-5286. 


For 


TTENTION 
ELORIDA 


The Florida Nord Bar Review Course offers a complete study program, which enables you to 
prepare for the Florida Bar Exam where and when you want — ideal for both Florida and 
out-of-state residents. 
The program includes complete printed materials and practice Bar Exam grading and analysis. 
Comprehensive lectures are also available if desired — on cassettes for individual use and live 
during the 4 days immediately preceding the Exam, near the site of each Exam. 


headquarters as follows: 
oe FLORIDA NORD BAR REVIEW COURSE 


BAR EXAM APPLICANTS 


CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE! 


Or write to us at our National Bar Review 


5600 W. Maple-Rd., Suite A-120 


Bloomfield, Michigan 48033 


FLORIDA’S MOST EXPERIENCED AND SUCCESSFUL BAR REVIEW COURSE 


Corporate Kit 
* 30% 
Updated Minutes and By 
Laws printed on 25% rag 
bond, includes Sample 
forms, provision for sole 
subscriber, review of tax 
considerations, i.e. 1244 
stock, Sub Chapter S, 
Medical Reimbursement; 

etc. 

Seal — Certificates 
Transfer Ledger 
3-Ring Binder — Slip Box 
State & Federal Forms 
Pre-addressed Envelopes 
FREE Memo Pad 


Write on your letter- 
head for a FREE copy 
of our NEW minutes 
and by-laws and de- 
tailed material and 
order forms for ACE 
“TIPS” service. 


SUPPLIERS TO 
ATTORNEYS FOR 
25 YEARS 


INDUSTRIES, Inc. 


121 S.E. 1st Street 
Miami, Florida 33131 


(305) 358-2571 


OUR NEWEST SERVICE 


TOTAL 
INCORPORATING 40 
PACKAGE 


costs 
Upon receipt of your order 
we will Prepare theArticles 
of Incorporation, Hand file 
with the Secretary of 
State, and return to you 
the certified copy com- 
plete with charter number 
and date stamp plus all 
other documents. 


The Source for superb quality. 


ae Rare coins 


in the estate 
you’re 
handling? 
Having difficulty obtaining 
an accurate appraisal of the 
rare coins in an estate or trust 


you're handling? We can help 
with expert appraisals and 


ing on 


how to realize optimum 
returns on the collection 


American Numismatic Association 
Call us collect 
(305) 373-3001 


FREE CATALOG of 
Reconditioned IBM 


Word Processors 
All with 90 days Free IBM Service. 


For 
call toll-free or write 


521-3085 


In Michigan 
800 482-3651 


W WORD PROCESSING EXCHANGE 
€ P.O. Box 7361, Ann Arbor Ml 48107 
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Florida Corporation Supplies 
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The Florida Bar News, a twice-monthly tabloid 
newspaper, also accepts display advertisements. 
One time insertion for a 1/8 page ad may be placed 
for as low as $180. Call 904/222-5286 for addi- 
tional information about advertising in The 
Florida Bar News. 


Look for the index to all 
articles printed in the 
Bar Journal for 1983 in 
the December issue. 


Coming in December... . 


Paternity Suits, Blood Tests 
and the Law 

The Pretermitted Spouse 

Trial of a Bank Related Matter 

Distinguishing Lakes from 
Wet Prairies 

Public Employees and Privilege 
against Self-Incrimination 

Federal Remedies for 
Commodities Fraud 

End of “Single Transaction” Rule 


SHARPEN YOUR SKILLS 
GAIN A DECISIVE EDGE 


The Primer on Medical Malpractice. This is a skills “how to do it” book, 
not found in libraries, useful in every malpractice case. It is the guide that 
helps you discover, understand, prepare and present the medical 
malpractice case. 


The Primer on Thermography. The only complete Thermography text- 
book. 200 pages and 125 color pictures of quick, easy to understand 
Thermography. Everything you need to know for discovery and 
courtroom use. 


The Primer on Soft Tissue Injuries. A complete guide to objective and 
subjective findings in soft tissue injuries, strains, sprains, dislocations and 
how to recognize important findings and omissions. The Primer explains 
how to chart and rate loss and plan factual presentations. 


The Weight of Medical Evidence. Twelve one-hour cassettes teach 
how to evaluate and prepare the personal injury case, claims, 
pretestimony conference, depose the treating physician and relate the 
injury to the accident. A.200-page text is included. Six CLE credits in Trial 
Practice, Personal Injury and Wrongful Death, Trial Practice - General, 
Workers’ Compensation, Criminal Law, Appellate Practice and General 
Practice. 


About the Author. Harry Rein, J.D., M.D., is a doctor lawyer, and a 
recognized expert, author, lecturer on these subjects. He has combined his 
experiences, extracted winning concepts, corrected poor techniques and 
created these skills books for lawyers, doctors, and claimspeople. Each of 
these works is unique. 


Complete the coupon below, enclose a check in the proper amount and 
send to: 


SKILLS BOOKS 
3803 Lake Sarah Drive 
Orlando, FL 32804 


Primer on Medical Malpractice at $100 

Primer on Soft Tissue Injuries at $25 

Primer on Thermography at $85 

Weight of Medical Evidence (12 cassettes and book) at $125 
(Deduct 10% discount if you order two of above; deduct 15% for three; 
deduct 20% if ordering all four.) 
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Address Zip 
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“heat picture” that provides a vivid and © 
graphic evaluation of various musculoskeletal conditions ng 
ar “sensory nerve irritation and soft tissue injury. Subjective complaints of pain, numbness. __ 
and an be objectively to the EMG and mye 


INDICATIONS 


Thermography can be used to evaluate any musculoskeletal injury — both acute and chronic. In addition, other medical 
conditions involving nerve and vascular abnormalities can be studied. These include arthritis, dental conditions, facial pain, 
thrombophlebitis, circulatory disorders, pain, numbness and paresthesias of the extremities. 


An Indispensible Procedure To: 


e Demonstrate “hidden pain’’ where other Document acute injury early 
diagnostic studies have been negative 


Document cervical, thoracic and lumbar disc Monitor efficacy of treatment modalities 


P Assess extent and severity of chronic conditions 


Provide permanent evidence in claims involving 
questions of soft-tissue injury Illustrate soft tissue injuries 


ABOUT OUR MEDICAL CONSULTANT... 
The thermographic studies are interpreted by and 


YOUR REFERRAL CENTER 

under the direct supervision of Harry Rein, J.D. M.D., the 
Thermographic Medical Associates, Inc. provides the highest author of “‘The Primer On Soft Tissue Injuries,’ ‘“The 
quality electronic thermographic services available in Florida. Our Weight of Medical Evidence,’ and “The Primer on 
space-age equipment embodies the very latest in electronic thermo- Medical Malpractice.”” Dr. Rein is one of the nation’s 
graphic science and technique. Our modern facilities are fully leading experts on impairment and disability evaluation 
equipped to provide prompt and efficient examinations for and medical malpractice. He is known for his clinical 
referred patients. Every phase of the thermographic examination work and consultations with lawyers and insurance com- 
and technical aspects of the system are carefully supervised. A full panies regarding soft tissue injury determination and 
written report follows each thermographic study. Prints of ther- documentation. His evaluation of medical records and 
mographic films are available upon request. trial experience with thousands of personal injury cases 

adds a new dimension to Thermography. 


Thermographic Medical Associates, Inc. 


1950 Lee Road Suite 103 @ Winter Park, Florida 32789 (305) 629-4280 1920 Palm Beach Lakes Blvd. @ Suite 204 W. Palm Beach, Florida 3309 @ (305) 686-7511 
500 S.E. 17th Street e@ Suite 226 @ Ft. Lauderdale, Florida 33316 @ (305) 462-8622 7800 Red Road e@ Suite 218 @ Miami, Florida 33143 e (305) 665-0797 
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_ EXTRAORDINARY TERMS—FIRST TIME EVER OFFERED! 
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subscrit ing now. Contact your West Sales Representative - 


today! 


BD WEST PUBLISHING COMPANY 
: 50 W. Kellogg Bivd., P.O. Box 3526, 


St. Paul, MN 55165 


Kenneth. Ss. Green, Jr 
P.O. Box 5362 


Fort Lauderdale, FL 33310 
Broward Co. Phone: 305/463-1700 


Palm Beach Co. Phone: 305/737-8600 


‘Michael L. Moschel 
579-7th Avenue No. 
Naples, FL 33940 
Phone: 305/945-0600 


Bradley H. Thurston 
P.O. Box 1 


Holmes Beach, FL 33509 : 
Phone: Tampa, 813/876- 2120 


Warren F. Bateman _ Patricia Winn Carter 
P.O. Box 55-7395 ~—~P.O. Box 10295 

Miami, FL 33155 ~° — Tallahassee, FL 32302 
Phone: 305/945-7521 Phone: 904/681-8108 


Stephen D. Walsh Thomas D. Yarbrough 
P.O. Box 5488 P.O. Box 1451 


Jacksonville, FL 32247 Winter Park, FL 32789 
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